IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE - MATTER—QOBF-PROTESTED APPLICATION_ 53948
FILED TO APPROPRIATE THE UNDERGROUND WATERS OF
TIKAPOO VALLEY (NORTHERN PART) (1694), LINCOLN
COUNTY, NEVADA, APPLICATIONS 53950 AND 53951
FILED TO APPROPRIATE THE UNDERGROUND WATERS OF
IKAPOQ VALLEY (SQUTHERN PART)__ (169B), LINCOLN RULING
COUNTY NEVADA, APPLICATIONS 54062 AND 54066

#5465

Tt Vet e et it

FILED TO APPROPRIATE THE UNDERGROUND WATERS OF
THREE LAKES VALLEY (SOUTHERN PART) (211), CLARK
COUNTY, NEVADA, AND APPLICATIONS 54068 AND 54069
FILED TO APPROPRIATE THE UNDERGROUND WATERS OF
THREE LAKES VALLEY (NORTHERN PART) {(168), CLARK
COUNTY, NEVADA.

ENERAL
I.

Application 53948 was—filed on-October 17,1989, by the lLas
Vegas Valley Water District to appropriate 10.0 cubic feet per
second of underground water from the Tikapoo Valley - Northern
Part hydrographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties. The proposed point
of diversionm ig described as being~located withim the NWY NEYof ——
Section 24, T.6S., R.58E., M.D.B.&M.' BApplication 53948 was timely

—protested by the following personsor—entiti

U.S. Dept. of Interior, Bureau of Land Management ("BLM")
Steve Medlin

County of Inyveo, California

Pahranagat Valley Joint Venture Services Board

Bertrand and Pierre V. Paris

Town of Alamo Water and Sewer Board

" Rile No. 53948, official regords ofthe Office of the Sta
Engineer. Exhibit No. 3, public administrative hearing March 22-
26, 2004, official records in the Office of the State Engineer.
Hereinafter, the transcript of the hearing and the exhibits will
be referred to by transcript page number and exhibit number.

' File No. 53948, official records in the Office of the State
Engineer. Exhibit Nos. 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16,
17, 18, 19.
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City of Caliente

Ely Shoshone Tribe

Lund- Irrigation-and-Water Co.

County of White Pine and City of Ely

Moapa Band of Paiute Indians

U.S. Fish and Wildlife Service

County of Nye

U.S. Dept. of Interior, National Park Service
Unincorporated Town of Pahrump

II.

Application 53950 was filed on October 17, 1989, by the Las
Vegas Valley Water District to appropriate 6.0 cubic feet per
second of underground water from the Tikapoo Valley - Southern
Part hydrographic basin for municipal and domestic purposes within
Clark—bincoin;—Nye—and—White—Pine Ceounties-—-The proposed—point
of diversion is described as being located within the NEY% NEY of
Section 33, T-12S.,— R.61E. M.D.B.&M. '  Application-53950 was
timely protested by the following persons or entities:®

Alice Rae Smalley
of Inyo, California

Bertrand and Pierre V. Paris

he Toiyabe Chapter of the Sierra Club
John G. Tryon

City of Caliente

ounty of White Pine and City of E1
Moapa Band of Paiute Indians
U.S. Fish and Wildlife Service

County of Nye
U.S. Dept. of Interior, National Park Service
Unincorporated Town of Pahrump

3

File No. 53950,—official records of the Office of-the_State
Engineer. Exhibit No. 20.

' File No. 53950, official records in the Office of the State
Engineer. In order to prevent filling the record with duplicative
copies of protesta, if a protest to one application was jdentical
or nearly identical to that filed as to another application, it
was not made a new exhibit. Exhibit Nos. 7, 9, 11, 14, 15, 16,
17, 19, 22, 23, 24, 25,
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III.

Application-53951 was-filed on October—17, 1989, by the La
Vegas Valley Water District to appropriate 10.0 cubic feet per
second of underground water from the Tikapoo Valley - Southern
Part hydrographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties. The proposed point
of diversion is described as being located within the SEY% NEY of
Section 29, T.11S., R.61E., M.D.B.&M.’ Application 53951 was
timely protested—by the followingpersons-or—entities:®

County of Inyo, California

Bertrand and Pierre V. Paris

Toivabe Chapter of the Sierra Club
City of Caliente

Lund Irrigation & Water Company
County of White Pine and City of Ely
Moapa Band of Paiute Indians

U.5. Fish and Wildlife Service
County of Nye

U.S. Dept. of Interior, National Park Service
Unincorporated Town of Pahrump

Iv.
plitation 54062 wagy filed omn October 17, 1989, by the Las
Vegas Valley Water District to appropriate 6.0 cubic feet per
second  of “underground-water from the Three LakesValley - Southern
Part hydrographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties. The proposed point
of diversion is described as being located within the NEY SWY of

* File No. 53951, official records of the Office of the State
Engineer. Exhibit No._26.

° File No. 53951. Exhibit Nos. 7, 9, 11, 13, 14, 15, 16, 17,
19, 23, 25,
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Section 7, T.175., R.S8E., M.D.B.&M. Application 54062 was
timely protested-by the following persons. or entities:’.

U.S. Dept. of Interior, Bureau of Land Management
Las Vegas Valley Fly Fishing Club
County of Inyo, California
ity of Caliente
Marilyn Beilstein
C. Pearson Coorham
Moapa Band of Paiute Indians
County of White Pine and City of Ely
ST Fish—andWiltdlife—Service
Diane Wall
County of Nye
U5 Pept—of Interior, National—Park-Service
Unincorporated Town of Pahrump

v.

Application 54066 was filed on October 17, 1989, by the Las
egas Valley Water District to appropriate 10.0 cubic feet per
second-of underground water from-the Three--Lakes Valley - _Sout
Part hydrographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties.  The_ proposed point
of diversion is described as being located within the NW¥{ SEY% of
Section 27, T.14S8., R.59E., M.D.B.&M.°® Application 54066 was
timely protested by the following persons or entities:'

County of Invo, California

City of Caliente

Toiyabe Chapter of the Sierra Club
Ely Shoshone Tribe

Moapa Band of Paiute Indians

7

File No. 54062, official records of the Office of the State
Engineer. BExhibit No. 28.

* File No. 54062. Exhibit Neos. 7, 11, 14, 15, 16, 17, 19, 30,
31, 32, 33, 34, 38.
° File No. 54066, official records of the Office of the State
—Engineer. _Exhibit No. 35,

* File No. 54066. BExhibit Nos. 7, 11, 12, 14, 15, 16, 17, 19,
37, 38.
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County of White Pine and City of Ely

U.S. Fish and Wildlife Service

County of Nye

U.S. Dept. of Interior, National Park Service
Unincorporated Town of Pahrump

VI.

pplicationn 53068 was filed on October 17,1989, by the La:
Vegas Valley Water District to appropriate 6.0 cubic feet per
gsecond of underground water from the Three Lakes Valley - Northern
Part hydrographic basin for municipal and domestic purposes within
Clark, Lincoln, Nye and White Pine Counties. The proposed point
of diversion is described as being located within the NWY NEY of
Section 32, T.13S., R.S9E., M.D.B.&M."  Application 54068 was
timely protested by the following persons or entities:

County-of-Inyo, California
City of Caliente
oiyabe Chapter of the Sierra Clu
Moapa Band of Paiute Indians
County of White Pine and City of Ely
U.5. Fish and Wildlife Service
County of Nye
.5, Dept. of Interior, Natiomal Park Servic
Unincorporated Town of Pahrump

VII.

Application 54069 was filed on October 17, 1989, by the Las
Vegas—Valley—Water—bistrict to—appropriate—16-0 cubic feet—per
second of underground water from the Three Lakes Valley - Northern
Part—hydrographiebasin—for-municipal—and domestiec purpeses—within
Clark, Lincoln, Nye and White Pine Counties. The proposed point
of diversion is described as being located within the NEY NWY of

11

File No. 54068, official records of the Office of the State
Engineer. Exhibit No. 39.

¥ File No. 54068. Exhibit Nos. 7, 11, 14, 15, 16, 17, 19, 37,
41,
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Section 3, T.14S., R.59E., M.D.B.&M.” Application 54069 was

1

timely protested-by the folleowing persons or entities:’

County of Inyo, California

City of Caliente

Toiyabe Chapter of the Sierra Club

Moapa Band of Pgitute Indi

County of White Pine and City of Ely

U.S. Fish and Wildlife Service

County of Nye

U.S5. Dept. of Interior, National Park Service
nincorporated—Fowrnr—of—Pahrump

VIII.

By—letter—dated—May 19;/—2003, the—Southern Nevada—Water
Authority and the Las Vegas Valley Water District recuested the
State Engineer approve Applications 53948, 53950 and 53951
(Tikapoo Valley - Northern and Southern Part) for a combined duty
of 10,000 acre-feet annually, Applications 54068 and 54069 ({(Three

akes Valley - Northern Part) for a combined duty of 2, acre-

feet annually, and Applications 54062 and 54066 (Three Lakes

alley - Southern Part) for a combined duty of 5,000 acre-fee
annually.”
IX.

Many different grounds were presented in the various protests
as reasons for why these applications should be denied. For the
sake of brevity, instead of repeating the grounds of each protest
individually, and since many of the grounds are identical or
similar, the State Engineer summarizes the protest issues as

follows:

13

File No. 54069, official records of the QOffice of the State
Engineer. Exhibit No. 42.

14

41.

File No. 54069. Exhibit Nos. 7, 11, 14, 15, 16, 17, 19, 37,

¥ File No. 53948, official records in the Office of the State
Engineer. See also, Exhibit No. 92.
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1. The amount of water requested for appropriation under
he —applications exceeds the annual——recharge of — specific
groundwater basins and would thereby conflict with existing
rights.

2. The applications should be denied because previous
applications have been denied in these groundwater basins.

3. There are insufficient descriptions in the applications
of the proposed works of diversion, costs of such works, time
equired to—construct said—works, and number—of—persons—to—b

served.

¢ There—is—insufficient infoermation to determine the
otential impacts from the use of water as proposed under the
applications.

5. The applications should be denied because the public has
been denied relevant information and due process.

6.  The pplicant acks ~the financial ~capability tor
developing the applied for waters.

7. The uSe of water under the applicaticns will cause a
drop in the water table, thereby drying up springs Seeps
wetlands, drawing down the water level in existing wells, causing

desertification, a reduction in water gquality, and_ a degradation

of air quality due to increased dust.

8. The use of water under the applications will sanction
water mining, which is contrary to Nevada law and public policy.

9. The use of water under the applications will deplete the
waters of the Ash Meadows/Death Valley regional groundwater flow
system, which supplies water to the &Ash Meadows, which will

ltimately-result in a reduction—in spring flow at Ash Meadows-an
impact not only threatened and endangered species, but also
wetlands.

10. The use of water under the applications will interfere
with the BLM's responsibilities to protect wetlands and to
congerve listed threatened or endangered species.

11. The use of water under the applications will interfere
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with the BLM's capability to provide water for the multiple uses
under the Federal LandPolicy and. Management Act—including, but
not limited to recreation, range, wildlife, minerals, watershed
and fish.

12, The use of water under the applications could affect the
BLM's ability to manage areas for livestock grazing, wildlife
habitat and wild horses and will interfere with the purposes for
which federal lands are managed.

3. The use—of—water under—the—applications could eliminate
the supplies of ground water in several areas and communities in
eastern—Inyo Ceounty—that are dependent—upon—recharge—from the
regional carbonate-rock acuifers.

14. The use of water under the applications will cause an
unreasonable lowering of the water table, degradation of water

quality, destruction of environmental, ecological, scenic and

recreational values, all to the detriment of the public interest.
15. The Applicant has not demonstrated access to the lands

necessary €o Cranmsport the water, as it has not shown 1t has the

ecessary right-of-ways to develop and transport the water across
lands under the jurisdiction of the United States.

_16. These applications in_ conjunction with the other

applied for will perpetuate the inefficient use of water in the
Las Vegas Valley Water District service area, and will sanction
and encourage willful waste of water contrary to Nevada law and
public policy.

17. The applications should be denied because the cost of
the project will result in such an enormous rate increase that
demand—for —water will—be substantially reduced thereby renderin
the water transfer unnecessary.

18. The applications were not made in good faith, but rather
to lock up the water resources for use beyond current planning
horizons.

19. The applications should be denied because current and
developing trends in housing, 1landscaping, national plumbing
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fixture standards and demographic patterns all suggest that the
simplistic water- demand - forecasts— upon which the proposed
transfers are based substantially overstate future water demands.

20. It would be detrimental to the public interest to grant
the applications in the absence of comprehensive water resource
development planning, including, but not limited to, environmental
impact considerations, socioceconomic impact considerations,
cost/benefit considerations, water resource evaluation by an

—independent—entity —and a—water—resource—plan for the—Ehas—Vegas
Valley Water District like that which is required by the Nevada
—-Public Service Commission of water—purvevo

21. The use of water under the applications will cause air
contamination and air pollution in violation of the Clean Air Act
and chapter 445 of the Nevada Revised Statutes.

22. The use of water under the applications is not in the
public inferest ecause the Applicant failed to have an
independent, formal and publicly reviewable assessment of the
wadCerY rescurces of the area, (o sftudy the cumulative erfects o

he proposed diversions, to indicate mitigation measures that will

reduce the impacts of the proposed extraction, and to provide

ternatives to the proposed extraction.

23. The applications should be denied because the population
projections are unrealistic and ignore numerous constraints to
growth, including traffic congestion, increased cost of
infrastructure and services, degraded air quality, and protection
of rare and endangered species.

24. The applications should Dbe denied because the
Applicant's conservation programs- are inefficient efforts and the
Applicant has failed to make a good faith effort to efficiently
use current supplies.
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25. The use of water under the applications will cause
impacts—to - Pahranagat Valley—-ground and  surface waters,—area
residents, agricultural operations and cause socioeconomic and
environmental impacts. The request for the appropriation of water
from Tikapoo Valley - Northern Part is so close to Pahranagat
Valley as to cause harm to the resources of the Pahranagat Valley.
The proposed point of diversion under Application 53948 is near
the wells serving the Town of Alamo and pumping may cause a draw
down—-in—those—wells.

26. The appropriation of water under the applications may
“urtail or make-commumnity-growth—in—Alame—prohibitively-expensive:

27. Lowering the water table in Pahranagat Valley would have
tremendous impacts on the vegetative resource of the valley,
wildlife, including threatened and endangered species, outdoor
recreation and the economy.

28, Thé use of water under e applications will cause
significant visual and aesthetic impacts by de-greening Pahranagat
valley, and inStallifig ufnsightly cOonsStruction Iimprovements, i.e.,
pipelines and pump stations.

25. Exporting all the water from the Alamo/Pahranagat Valley
Region could impact the community by limiting local develorm

and growth causing a downward economic spiral, causing a major
disruption to existing community cohesiveness, resulting in social
problems and disrupting the family-oriented structure of the
Mormon Church and causing destabilization as to basic rural
philosophies forever changing the quality of life.

30. The use of water under the applications would impair and
conflict—with the wvalue —of-existing rights,—would be—_égains
public policy and contrary to statute, would interfere with
customary uses of grazing areas, ranges and existing water rights.

31. The use of water as proposed under the applications
would interfere with the rights of the Ely Shoshone Tribe under
the Treaty of Ruby Valley.
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32. The use of water as proposed under the applications will
conflict with—the xrights —claimed--by the Moapa— Band of—Paiut
Indians to the waters of the Muddy River and to ground water
underlying the Moapa Indian Reservation.

33. The use of water as proposed under the applications will
degrade wetlands and riparian habitats, including those in the
Death Valley National Monument, Great Basin National Park, Lake
Mead National Recreation Area and national wildlife refuge units.

4 Theuse of-water—as—proposed—under the—applications will
damage wetlands, springs, seeps and phreatophytes, which provide
water—and—habitat—for—migratery—species;—other—wildlife,—grazing
livestock and other existing uses,

35. The use of water as proposed under the applications will
interfere with water rights held by the U.S. Fish and Wildlife
Service and the underground source of water proposed to be
appropriated will intercept the source of water that now maintains

the numerous springs, seeps, wmarshes, streams, riparian and

me ite habitats that support wildlife and plant {ES50ULCES,
including threatened and endangered species_ in__the_ state o
Nevada.

The public interest will not be sgserved if water and

water-related resources and senior surface and groundwater rights
in the nationally important Ash Meadows National Wildlife Refuge,
Desert National Wildlife Range, Moapa National Wildlife Refuge,
Pahranagat National Wildlife Refuge, Death Valley National
Monument and/or Devil's Hole are diminished or impaired as a
result of the diversions proposed under the applications.

J~-—The diversions will reduce or-—eliminate the- flows— of
springs in the Death Valley National Monument, Muddy River Springs
Area and Lake Mead National Recreational Area, which are discharge
areas for the regional groundwater flow systems, thereby impairing
the senior Federal reserved water rights,

38. The cumulative effects of these diversions, along with
the Applicant's applications within other parts of the regional
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groundwater flow system will impair the National Park Services'
senior-—surface and groundwater rights more quickly and/ocr to
greater degree than the diversions under these applications alone.

39. Depletions to the regional groundwater flow systems will
occur more quickly and in greater magnitude if return flow is not
discharged in the basin of origin.

40. It 1is not clear whether the amount requested is
necessary and reasonable for municipal and domestic purposes.

—41.  These applications;—combined—with—the others—fited—a
the same time, seek a combined appropriation of 860,000 acre-feet
of ground—and—surface—water and the—diversion—and—the—exportatien
of such a guantity of water will deprive the basins of origin of
water needed for their environment and economic well being and
will destroy environmental, ecologic, scenic and recreational
values the state holds in trust for its citizens.

2. The populatiéon of Las Vegas is big enough and future
growth is not in the interest of the Las Vegas community, Nevada,
or € nation.

43 The_granting or approval of the applications will_have
negative impact on Nevada's environment since the public policy of

Nevada is to protect Nevada's environment, even at the expense of

growth per Governor Bob Miller's January 25, 1990, State of the
State Address.

44, The applications should be denied because the State
Engineer is a member of the Nevada Environmental Commission and
has a duty to prevent, abate and control air peollution in the
state of Nevada. The air pollution in the Las Vegas Valley is so
bad that the-wvalley has been-classified a non-attainment—-area fo
national and state ambient air-quality standards for carbon
monoxide and PM-10 and the applications are for the purpose of
securing water for growth and more growth means more air
pollution. The State Engineer should be taking steps to
ameliorate the air-quality problem in the Las Vegas Valley, not

exacerbate it.
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45. The applications should not be approved if said approval

influenced by the State—-Engineer's desire-.or need to ensure

there is sufficient water for lots and condominium units created
in Las Vegas Valley by subdivision maps.

46. The removal of water from the area of origin could cause
economic impacts, such as precluding new agricultural development,
damaging the existing agricultural economy, inhibiting or
precluding opportunities for power generation, inhibiting or
precluding mineral——extraction, inhibiting o precludin
manufacturing by space-requiring industries, damaging tourism, and

centrating—pepulation—as opposed to—dispersing—it.
FINDINGS OF FACT
I.

The State Engineer finds the only protestants who appeared at
the public administrative hearing and presented testimony and
evidence in support of their protest claims were the (/.5. Nationa
Park Service, U.S. Bureau of Land Management, U.S Fish and

11dTife Service, and Lund LTTigatiocln Company. The Sierra Club,
County of Tnyo and Nye (County did not present evidentiary cases,
but rather chose to present only public comment or oral argument.
The Moapa Paiute Tribe of Indians only filed written public

comments . All other Protestants did not provide any evidence in
support of their protest claims, and as such, most of the claims
will be summarily dismissed below. However, where the evidence
indicates or the State Engineer believes that a protest claim

raises meritorious issues, those claims are addressed below.

16

Exhibit No. 49.



~——Ruling
Page 14

IT.

e State Engineer.-finds no evidence was presented as-to th
protest claim that previous applications have been denied in these
groundwater basins; therefore, this protest claim is dismissed.
However, wupon review of new water right filings, the State
Engineer reviews actions previously taken in the relevant
groundwater basin and finds that in these particular groundwater
basins most denials were either for filings upon surface water
sources—or-were—for—reasons not—related—to the—peremial vield o
the specific groundwater basin.

Er—

The State Engineer finds evidence was provided as to the
corridors by which these waters would likely be transported to the
Applicant's place of use, as to the costs of the works of
diversion, that the Applicant has the resources to develop these
waters, a time frame for c¢onstruction of works was presented, an

evidence was provided that population growth in the Las Vegas area

ag consistently exceéded projéctions ; therefore, these protest
claims_are dismissed.
IV.
The State Engineer finds that all parties agree there is

insufficient information to determine the potential impacts from
the use of ground water as proposed under the applications, and
without stressing the system by actually pumping the ground water,
it is unlikely the information will ever become available, thereby
continuing the current deficiency in information.
V.
‘he-State—Engineer finds there is no evidence-that the publi

has been denied relevant information and due process; therefore,

the protest claim is dismissed.

’ Transcript, pp. 460-530.
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VI.
The-State-Engineer finds there is evidence that the Applicant

has the financial capability to develop these waters;”" therefore,
the protest claim that it 1lacks the financial capability for
developing the applied for waters is dismissed.

VII.

The State Engineer finds no evidence was provided in support
of the protest claim that use of water under the applications will
cause—a drop—in—the—water table—thereby drying—up springs, seeps,
wetlands, drawing down the water level in existing wells, causing
desertification, a—reduetion—in—water—quality,—and--a—degradation
of air ality due to increased dust. The State Engineer finds
that his authority in the review of water right applications is
limited to considerations identified in Nevada's water policy
statutes, County of Churchill, et al. v. Ricci, 341 F.3d 1172 (9th
CITeult 2003) Citing tO© Pyramid lake Paiute Iribe of Indians v.
Washoe County, 918 P.2d 697 (Nev. 1996), and the issue as to air

quality 1is felegated to another agency of government. Therefore,
the protest claim is dismissed.
VIII.
The State Engineer finds the Applicant is asking for what it

argues 1is the perennial or available vyield of the relevant
groundwater basins. With the appropriations limited as described
below, the protest c¢laim that the use of water under the
applications will sanction water mining is without merit and is
dismissed.

The State Engineer finds that by letter dated March 18, 1992,
the Applicant's then-legal counsel indicated that—the Applican
was not intending to appropriate 860,000 acre-feet annually under
the applications filed for what then was known as the Cooperative
Water Project.” The letter indicated that the total amount

1g

Transcript, pp. 460-530.

¥ Official record in the Office of the State Engineer.
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requested for appropriation under the project applications was
approximately 180,000 —acre-feet annually. Specifically in
Tikapoo Valley - Northern and Southern Parts, the Applicant
originally indicated it was requesting to appropriate 3,000 acre-
feet annually, while the present request is for 10,000 acre-feet
annually. In Three Lakes Valley - Northern Part, the Applicant
originally indicated it was requesting to appropriate 5,000 acre-
feet annually, while the present request is for 2,000 acre-feet
nnmually-— In—Three bakes—Valley—Southern—Part, the Applicant
originally indicated it was requesting to appropriate 5,000 acre-
eet—annually and the—present-request—is—also—for—5,806—acre-fee
annuall
The confusion as to the amount requested for appropriation
arises from the fact that on the original applications the
Applicant only listed a diversion rate and did not quantify the

total numbér of acre-feet being requested under each application.
Due to the lack of a specified quantity, some Protestants took the

1version rate from each application afid assumed pumping at the
requested rate 24 hours a_day, 365._days per year, in._order to

obtain the 860,000 acre-feet annually. The State Engineer finds
that while some of _the total duty numbers reguested for

appropriation have varied since the 1992 1letter from the
Applicant's legal counsel, the Applicant has never indicated an
intent to appropriate the amount of the diversion rate expanded,
but rather an amount much less.

IX.

The State Engineer finds no substantial evidence was
presented that the —use.—of water under the applications will
interfere with the BLM's responsibilities to protect wetlands,
threatened and endangered species or will interfere with the BLM's
ability to provide water for the multiple uses under the Federal
Land Policy and Management Act including, but not limited to,
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recreation, range, wildlife, minerals, watershed and £fish;
therefore, the-protest-claim-is dismissed.
X.

The State Engineer finds no evidence was presented that the
use of water under the applications will affect the BLM's ability
to manage areas for livestock grazing, wildlife habitat and wild
horses and will interfere with the purposes for which federal
lands are managed; therefore, the protest claim is dismissed.

—X7I.

The State Engineer finds no evidence was presented that the
use of water—under—the applications could eliminate the—supplies
of ground water in several areas and communities in eastern Inyo
County that are dependent upon recharge from the regional
carbonate-rock aguifers; therefore, the protest claim is
dismissed.

XIT.

The State Engineer finds no substantial evidence was

presenited That thé lse of water under the applidations will cause
an_unreasonable lowering of the water table, degradation_of wat:
quality, destruction of environmental, ecological, scenic and
recreational values, all to the detriment of the public interest;
therefore, the protest claim is dismissed.

XIII.

Some Protestants claim that the Applicant has not
demonstrated access to the lands necessary to transport the water,
because it has not shown it has the necessary right-of-ways to
develop and transport the water across 1lands under the
jurisdiction of the United States. When—it comes to—some water
right applications, such as those for stock watering or
irrigation, the State Engineer requires proof of a grazing permit
or a right of entry to federal land through a Desert Land Entry or
a Carey Act application prior to the granting of a water right
permit. In other instances, the State Engineer may grant a water
right permit without proof of entry to the specific federal lands,
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because of the circular argument the Protestants' claim presents,
that-is, which-comes first,—the water right permit—or the.right o
entry? It is illogical for the Applicant to pursue the right of
entry and environmental review that will accompany entry unless it
has a water right to actually divert. The water right permit does
not grant the permittee the right of ingress or egress to the
relevant federal land and such entry must be demonstrated in order
for a permittee to prove beneficial use of the waters. The State
Engineer—finds—that~-while it—is—true—the—Applicant had—mnot-
demonstrated entry as of the date of the hearing, this does not
prevent —the State —Engineer—from granting a water—right—permi
allowing the Applicant to go forward in an attempt to obtain its
right of access in order to prove beneficial use of the water.

XIV.

The State Engineer finds no evidence was presented to support

the protest claim €hat the use of water under these applications
in conjunction with the others applied for will perpetuate

inefficietit uSe of water 1n the Las VvVegasd valley Water Distric
service area, and will sanction and encourage the willful_waste o
water contrary to Nevada law and public policy; therefore, the
protest claim is dismissed. The _State Engineer finds evidence was

presented that the Applicant is encouraging more efficient use of
water in Las Vegas through various water conservation programs
such as restricted watering schedules, cash for grass programs
where citizens are paid to remove turf grasses, conservation plans
for government facilities, tiered water rates, and landscape
0

development restrictions.’
XV

The State Engineer finds no evidence was presented to support
the protest claim that the applications should be denied because
the project cost will result in such an enormous rate increase
that demand for water will be substantially reduced thereby

* Transcript, pp. 471-481.
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rendering the water transfer unnecessary; therefore, the protest
laim is-dismissed.
XVI.

The State Engineer finds no evidence was presented that the
applications were not made in good faith, but rather to lock up
the water resources for use beyond current planning horizons. The
State Engineer finds that evidence was provided that due to the
extended drought on the Colorado River use of the water as

oposed—under—these applicatiors has-moved to—the—forefront—in
the overall resource planning for the area and that use of water
under—these applications—could—be as—early-as—2607."  The Seuthern
Nevada Water Authorityv's 2004 Water Resource Plan” indicates that,
because of the drought conditions and the fact that water demand
is significantly outpacing previous forecasts, steps have been
taken to accelerate near-term development of groundwater
applications 1n northern Clark County, as well as near-term an

long-term development of water right applications in Lincoln,

WHite Piné and Nye Counties. The Staté Engineer rinds developmen
of the particular groundwater rights under consideration in_ this
ruling are within the Applicant's planning horizon; therefore, the
protest claim is dismissed.

XVITI.

The State Engineer finds no evidence was presented in
relation to the protest claim that the applications should be
denied because current and developing trends in housing,
landscaping, national plumbing fixture standards and demographic
patterns all suggest that the simplistic water demand forecasts
upen—which  the —proposed-—transfers are based — substantially
overstate future water demands. In February 2004, the Southern

Nevada Water Authority issued its Drought Plan, which contains

' Transcript, p. 488; see generally, Transcript, pp. 460-530.
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recommended response measures to the current drought, including
measures-—such—as—ocutdoor water use restrictions, and landscape
development codes, among other measures. Measures that are
similar to that alleged in the protest claim. However, the State
Engineer finds that while these measures are a response to the
current drought, they demonstrate that the trends do not change
the demand forecasts; therefore, the protest claim is dismissed.
XVITI.
he—applications—were—protested—omrthe grounds that—it wou
be detrimental to the public interest to grant the applications in
the—absenee -of—comprehensive—water—reseource—development—plrannineg;
including, but not limited to, environmental impact
congiderations, socioeconomic impact considerations, cost/benefit
considerations, water resource evaluation by an independent entity
and a water resource plan for the Las Vegas Valley Water District
ike that which 1s Tequired of water purveyors by the Nevada

Public Service Commission. The State Engineer finds the Applicant

provided evidence of its compréhenisive water resourcde developmen

planning.”

The State FEngineer finds_there is nothing in Nevad
water law that requires water resource evaluation by an
independent entity, that is the job of the State Engineer, and
Nevada Revised Statute § 533.368 provides that if the State

Engineer determines that a hydrological, environmental or other

study is necessary before he makes a final determination on a
water right application, he is provided the discretion to pursue
said study; therefore, this protest claim is dismissed.

XIX.

The State—Engineer finds that no evidence was presented that —
the wuse of water under the applications will cause air
contamination and air pollution in violation of the Clean Air Act
and chapter 445 of the Nevada Revised Statutes, and the
enforcement of those statutory provisions of law are entrusted to

23
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other divisions of government. The State Engineer finds that his
authority in the review of water right applications is- limited
considerations identified in Nevada's water policy statutes,
County of Churchill, et al. v. Ricci, 341 F.3d 1172 (9th Circuit
2003) citing to Pyramid Lake Paiute Tribe of Indians v. Washoe
County, 918 P.2d 697 (Nev. 1996}, and the issue as to air quality
is relegated to another agency of government; therefore, the
protest claim is dismissed.
XX,

The State Engineer finds that there is nothing in Nevada
ater—law that—supports—the protest—elaim—that the—use—of-wate
under the applications is not in the public interest because the
Applicant failed to have an independent, formal and publicly
reviewable assessment of the water resources of the area,
cumulative effects of the proposed diversions, mitigation measures
that wiIl reduce the  impacts of the proposed exiraction, and

alternatives to the proposed extraction. Furthermore, a public

administrative hearing was he&ld with regard to tliese applications
and_that is a_ formal__and public process where evidence of th
water resources, impacts, and mitigation measures was presented;
therefore, the protest claim is dismi

XXT.

The State Engineer finds no evidence was presented to support

the protest claim that the applications should be denied because
the population projections are unrealistic and ignore numerous
constraints to growth, including traffic congestion, increased
cost of infrastructure and services, degraded air quality, and

rotection-ofrare -and endangered-species. In fact, the ewvidence
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indicated that actual population growth has far exceeded projected
population growthi therefore,.the protest claim is dismissed.
XXTIT.

The State Engineer finds no evidence was presented to support
the protest claim that the applications should be denied because
the Applicant's conservation programs are inefficient efforts and
the 2Applicant has failed to make a good faith effort to
efficiently use current supplies, and in fact evidence was
presented—to show—the—-strides—the—Applicant has—taken—towards

* therefore, the protest claim is

conservation in its service area;
dismissed;
XXTTII.
The State Engineer finds that no evidence was presented to
support the protest claim that the use of water under the

applications will cause impacts to Pahranagat Valley ground and

surface wafers, area residents, agricultural operations and cause

socioceconomic and environmental impacts or that the request for

the appropriation of watér from Tikapoo Valley - Northern Part 18
s0_close to Pahranagat Valley as to.cause harm to the resources of
Pahranagat Valley or that the proposed point of diversion under

pplication 53948 is so near the wells serving the Town of Alamo

that pumping may cause a drawdown in those wells. In fact, the
Applicant withdrew its applications in the Alamo area under the
belief that the water was needed by the community for its future
development. Furthermore, by reducing some of the gquantities
initially requested to an authorized appropriation that is within
the natural recharge of the groundwater basin, the State Engineer
finds the—chance--of interference with water rights in Pahranaga
Valley is reduced; therefore, the protest claim is dismissed.

24

Transcript, pp. 460-530.
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XXTV,

The State Engineer finds no-evidence was presented to_support
the protest claim that the appropriation of water under the
applications may curtail or make community growth in Alamo
prohibitively expensive; therefore, the protest claim is
dismissed. The State Engineer further finds that no water is
being requested for appropriation from Pahranagat Valley;
therefore, these applications cannot unduly limit the future
growth and—development in the groundwater —basin—in—which—alamo
located.

AXV-——

The State Encineer finds that the protest claim that lowerin
the water table in Pahranagat Valley would have tremendous impacts
on the vegetative resource of the wvalley, impacting wildlife,
including threatened and endangered species, outdoor recreation
and causing economic aimpactis 1is not applicable, ecause no
evidence was presented that indicated any lowering of the water

‘able in Pahranagat valley would be caused due to the subjec
applications The State  FEngineer finds no_  water is  bei
requested for appropriation from Pahranagat Valley, and by the

reduction in the quantities authorized for appropriation from the

quantities initially requested to an amount within the natural
recharge of the relevant groundwater basins, the chance of impacts
to Pahranagat Valley is low; therefore, the protest claim is
dismissed.

XXVI.

The State Engineer finds that no evidence was presented to
support the protest claim that use of water under the applications
will cause significant visual and aesthetic impacts by de-greening
Pahranagat Valley, and installing unsightly construction
improvements. Further, the State Engineer has no control over or
statutory mandate for aesthetics; therefore, the protest claim is

dismissed.
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XXVIT.

The State..Engineer finds -that no evidence was presented—to
support the protest claim that exporting all the water from the
Alamo/Pahranagat Valley Region could impact the community by
limiting local development and growth causing a downward economic
spiral, causing a major disruption to existing community
cohesiveness, resulting in social problems and disrupting the
family-oriented structure of the Mormon Church and causing
destabilization—as to—basic rural—-philosophies forever—changin
the quality of life. 1In fact, there is no evidence that the water

pplied—for—under—-these—applications —weuld —come — from—the
Pahranacat/Alamc area; therefore, the protest claim is dismissed.
XXVIIT.

The State Engineer finds that no evidence was presented to
support the protest claim that use of water under the applications
would interfere with customary uses of grazing areas oY ranges;
therefore, the protest claim ig dismissed.

IX,

The_ State Engineer finds that no_ evidence was presented to
support the protest claim that use of water as proposed under the
applications would interfere with the rights of the Ely Shoshone

Tribe under the Treaty of Ruby Valley; therefore, the protest
claim is dismissed.
XXX.

The State Engineer finds that no evidence was presented to
support the protest claim that use of water as proposed under the
applications would conflict with the rights claimed by the Moapa
Band—of Paiute—Indians—to—-the waters of the-Muddy River. In Eact.,
the Tribe had its hydrogeologist file comments on the development
proposed under the applications who indicated that " [rlegardless
of configurations of downgradient flows from the basins, the
Tribe's water resources, based on the Muddy River and the southern
flow field of the Arrow Canyon Range carbonate aquifer, should not
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be significantly impacted;' therefore, the protest claim is
dismissed.
XXXTI.

The State Engineer finds that, other than as discussed later
in this ruling, no evidence was presented to support the protest
claim that use of water as proposed under the applications will
degrade wetlands and riparian habitats, including those in the

Great Basin National Park, Lake Mead National Recreation Area and

national—wildiife—refuge—units;—therefore;—the—protest—claim T
dismissed.
XXXTI T,

The State Engineer finds that no evidence was presented to
support the protest claim that use of water as proposed under the
applications will damage wetlands, springs, seeps and
phreatophytes, which provide water and habitat for migratory

species, other wildlife, grazing livestock and ofher existing
uses; therefore, the protest claim is dismissed.
XXXTTIT.
The State Engineer finds that no evidence was presented t
support the protest claim that the public interest will not be
rved if water and water-related resources and senior surfac n

groundwater rights in the nationally important Pahranagat National
Wildlife Refuge are diminished or impaired as a result of the
diversions proposed under the applications; therefore, the protest
claim is dismissed.

AXXIV.

The State Engineer finds, except as noted below in reference
to -the recent—claim that-there may be some groundwater flow—from
the east side of Tikapoo Valley - Southern Part towards Coyote
Springs Valley, which is part of the White River Flow System, no
evidence was presented to support the protest claim that the
diversions will reduce or eliminate the flows of springs in the
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Lake Mead National Recreational Area and the Muddy River Springs
—Area thereby impairing the claimed senior Federal reserved -water
rights. The State Engineer finds that while these areas are or
may be discharge areas for a portion of the regional groundwater
flow systems, they are not considered main discharge areas for the
part of the flow system of concern under these applications, that
is, the Death Valley Flow System; therefore, the protest claim is
dismissed.
XXXV
The State Engineer finds that no evidence was presented to
support —the—protest cltaim—that—the—cumulative—effects—of these
diversions, along with the Applicant's applications within other
parts of the regional groundwater flow system will impair the
National Park Services' senior surface and groundwater rights more

quickly and/or to a greater degree than the diversions under these

applications alone, e tate ngineer inds the Applicant
indicated that under these applications it is not requesting

anything different than any other water right applicant in the
state of Nevada. The_ Applicant indicated that it is only asking
to appropriate the available perennial yield of each particular
independent of th contributions _from the

groundwater basin

underlying regional carbonate flow system and the water would be
removed essentially from the alluvial agquifer system. The State
Engineer finds that the analysis that follows as to water
available for appropriation does take into consideration that
water appropriated from one basin will reduce the inflow to
another basin, and cannot be available for appropriation in both

basins; therefore, the protest—claim is dismissed.
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XXXVI.

‘he--State—Engineer finds that—no evidence—was_ presented to
support the protest claim that depletions to the regional
groundwater flow systems will occur more quickly and in greater
magnitude if return flow is not discharged in the basin of origin.
The State Engineer finds that interbasin transfers of water are
provided for in NRS § 533.370(5) and are reviewed under the
statutory criteria provided therein; therefore, the protest claim
s dismissed.

XXXVIT,

he State—Engineer—finds—that—rno evidence—was—presented to
support the protest claim that it is not clear whether the amount
requested is necessary and reasonable for municipal and domestic
purposes. Applicants who request an appropriation for municipal
water use are required by NRS § 533.340(3) to provide in the
application an indication of the approximaté number ©f persons to
be served and the approximate future requirement. While the

pplicant did not have his information phy§ically on  1ité&
application, as it should have, by letter dated March 22, 1990,
the Applicant supplemented its applications and indicated the
approximate number of persons to be_served was 800,000 in addition

to the 618,000 persons it was currently serving. Further, the
Southern Nevada Water Authority's 2004 Water Resource Plan’
provides an entire chapter on the projections of the need for
water in the area through 2050, and the need for future resources
in relationship to the population growth was testified to at the
hearing;™ therefore, the protest claim ig dismissed.
XXXVITI.

The State Engineer finds that the protest claim that the

population of Las Vegas is big enough and future growth is not in

® Official record in the Office of the State Engineer.
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the interest of the Las Vegas community or the nation is not a
subjectfor determination-within his-statutory duties; therefore,
the protest claim is dismissed.

XXXIX.

A Protestant alleged that since the public policy of Nevada
is to protect Nevada's environment, even at the expense of growth
per Governor Bob Miller's January 25, 1990, State of the State
Address, granting the applications will have a negative impact on

Nevada's environment- However,—the—Protestanty—provided—mn
evidence in support of this protest claim or why said claim would
—fall—under—the—provisions—of-Nevada water law;—therefore, —th
protest claim is dismissed.
XL.
A Protestant alleged that the applications should be denied

because the State Engineer is a member of the Nevada Environmental

ommission an has a duty to prevent, abate and control air
pollution in the State of Nevada and the air pollution in the Las

vegas valley is s© bad that the valley has been classified a 1ion-
ttainment _area _for national and state  ambient __air-quali
standards for carbon monoxide and PM-10. Since the applications

are for the purpose of securing water for growth and more growth

means more air pollution, the State Engineer should be taking
steps to ameliorate the air-quality problem in the Las Vegas
Valley, not exacerbate it. The State Engineer finds this protest
claim is not within the considerations found under Nevada water
law, and it was held in County of Churchill, et al. v. Ricci, 341
F.3d 1172 (9th Circuit 2003) citing to Pyramid Lake Paiute Tribe

Indians . MWashoe-—County, 918 P . 2d-697 (New. 1996} that the
State Engineer's authority in the review of water right

applications is limited to considerations identified in Nevada's
water policy statutes. Thus, the State Engineer does not include
a consideration of factors identified in directives in Nevada
statutes requiring other state administrative agencies to act in

consideration of water right applications; therefore, the protest
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claim is dismissed.
XLI.

The State Engineer finds no evidence was provided in support
of the protest claim that applications should not be approved if
said approval is influenced by the State Engineer's desire or need
to ensure there is sufficient water for lots and condominium units
created in the Las Vegas Valley by subdivision maps. The State
Engineer finds it is his responsibility and obligation to follow

he—law;—not his desire; —therefore,  the—protest——claim is
dismissed.
XLEr,

The State Engineer finds the protest issues not addressed
above include:

Whether the amount of water requested for appropriation under
the applications exceeds the annual recharge of the specific
groundwatexy Dbasins an would thereby conflict wit existing
rights;

Whetlier the use of watér under the applications will deplere
the waters of the Ash Meadows/Death Valley regional groundwate
flow system, which may ultimately result in a reduction in spring
flow at Ash Meadows and impact not only threatened and endangered

species, but also wetlands;

Whether the use of water under the applications will
interfere with the BLM's responsibilities to protect wetlands and
to conserve listed threatened or endangered species;

Whether the use of water under the applications would impair
and conflict with existing rights, be against public policy and
contraxry to statute-and interfere with-existing water rights;

Whether the use of water as proposed under the applications
will degrade wetlands and riparian habitats, including those in
the Death Valley National Monument;
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Whether the use of water as proposed under the applications
-will-interfere-with water rights held by the U.§. Fish--and
Wildlife Service, and whether the underground source of water
proposed to be appropriated will intercept the source of water
that now maintains the numerous springs, seeps, marshes, streams,
riparian and mesquite habitats that support the wildlife and plant
regources, including threatened and endangered species in Nevada;

Whether the public interest will not be served if water and
water=related—resources and sentor—surface—and—groundwater—right
in the nationally important Ash Meadows National Wildlife Refuge,

sert National—Wildlife Range, Moapa—National Wildlife—Refuge,
Devil's Hole, and Death Valley National Monument are diminished or
impaired as a vresult of the diversions proposed under the
applications;

Whether these applicationsg, combined with the others filed at
the same time, seek a combined appropriation of 860,000 acre-feet
of ground and surface water and the diversion and the exportation

of such a quantity of water will deprive the basin of ~origim of
water needed for its environment and_economic well being and will
destroy environmental, ecologic, scenic and recreational wvalues

the state holds in trust for its citizens;

Whether the removal of water from the areas of origin could
cause economic impacts, such as precluding new agricultural
development, damaging the existing agricultural economy,
inhibiting or precluding opportunities for power generation,
inhibiting or precluding mineral extraction, inhibiting or
precluding manufacturing by space-requiring industries, damaging

ourism, and-concentrating population as opposed to dispersing-it.
XLIIT.

Central to the focus of many of the remaining protest issues
is the appropriation of significant quantities of ground water
from groundwater basins that may have some connection to the
carbonate-rock aquifer flow systems, and whether the amount
requested for appropriation exceeds the annual natural recharge to
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those groundwater basins, would conflict with existing rights, be
against—public—policy, degrade wetlands, springs, seeps, riparian
or mesquite habitats, including water-related resources in Death
Valley National Monument, harm threatened or endangered species or
their habitats. In response, the Applicant's witnesses indicate
that the Applicant is not requesting anything different than any
other water right applicant in the state of Nevada, that is, to be
allowed to appropriate water available for appropriation. The
—&pplicant indicates—that—at—this point—it—is—only- asking—t
appropriate the available perennial vyield of each particular

groundwater basin,;  which would—be removed—essentially——from—the
alluvial acuifer syvstem, independent of the contributions from the
underlying regional carbonate system.’ However, as noted in the
next paragraph in relation to the Applicant's request to
appropriate the available or sustainable yield of the groundwater
asins, the Applicant's witness ases the argument or
appropriating this sustainable yield in part on the groundwater
bFasins having some connection to fIow 1t Thé regional carbonate-
ock aquifers
In determining the quantity of water that can be appropriated
from a groundwater basin, the State Engineer has historicall

locked to the perennial yield of that basin. The perennial yield
of a groundwater reservoir may be defined as the maximum amount of
ground water that can be salvaged each year over the long term
without depleting the groundwater reservoir. Perennial vyield is
ultimately limited to the maximum amount of natural discharge that
can be salvaged for beneficial use. The perennial yield cannot be
more--than the -natural-—recharge to a groundwater basin and in-som

' Transcript, p. 588.
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cases 1is less. If the perennial yield is continually exceeded,
groundwater-levels will decline.”

Withdrawals of ground water in excess of the perennial yield
may contribute to adverse conditions such as water quality
degradation, storage depletion, diminishing vyield of wells,
increased economic pumping 1lifts, land subsidence and possible
reversal of groundwater gradients which could result in
significant changes in the recharge-discharge relationship.

The Applicant—argues that thehistorical peremnial vyield of
these groundwater basins is not the number by which the State
Engineer—should determine—the—quantity eof —water—available- for
appropriation under these applications, and recuests the State
Engineer allow it to appropriate what it defines as the available
yield or safe yield of the groundwater basin, which it defines as
a combination of all the natural recharge into the basin and

ransitional storage (that portion of water in storage that wil
be removed from storage while the system is responding to pumping

an chaniging from  1ts natural egquilibrium o  1ts  new
equilibrium). t_bases this argument on_the theory that
basins with essentially no evapotranspiration, with great

quantities of water in storage™ and some connection to flow in th

regional carbonate-rock aquifers, the State Engineer should
determine a safe yield, available yield or sustainable yield that
can be appropriated and should not confine himself to the
traditional perennial yield concept. The Applicant requests that
the State Engineer lock at the quantity of water provided from

natural recharge, plus some amount from transitional storage as

iz

State Engineer's Office, Water for Nevada, State of Nevada

Water Planning Report No. 3, p. 13, October, 1971.

3

Transcript, pp. 572-573.
* Nearly 8 million acre-feet is in the upper 100 feet of
saturated sediments of these groundwater basins sitting on top of
the carbonate rocks, Exhibit No. 92, p. 47.
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the water available for appropriation.” Based on this theory, the
Applicant —requests—the State Engineer allow the appropriation o
all the natural recharge to each groundwater basin by using the
processes of development and monitoring.

A witness for the federal agencies gave several definitions
of safe yield, including: it is the quantity of water that can be
pumped regularly and permanently without dangerous depletion of
the storage reserve; or it is the rate at which water can be

i thdravnm—from—am—aquifer—for—human—use—without—depteting—th
supply to such an extent that withdrawal at this rate is no longer
conomically—feasible;—or—it—is  the—amount—of—water that—car
withdrawn annually from a groundwater basin without producing an
undesired result.’

The Applicant's witnesses indicated that when the pumping of
water is initiated virtually all of it comes out of storage for a
very long period of time. f the water i1s pumped long enougl, e
pumping eventually captures discharge, because over time less

water comes [‘rom sCorage and a transition is made from capturing
storage to capturing groundwater outflow (discharge), since_ ther
is essentially no evapotranspiration in these groundwater basins.

However, the Applicant's witnesses also believe, because of the

presence of many subsurface physical structures in this region
that tend to reduce permeability and because of the distances to
sensitive areas, impacts will not be seen for hundreds of years,
and if measurable, will be minimal. The Applicant's witnesses
presented evidence as to the various estimates of recharge that
have been calculated over the years for the basins in question,
nd—provided evidence why their natural recharge estimates should

be considered superior to the previous estimates and should be

%

Transcript, p. 572.

k11

Transcript, pp. 274-27S.
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Transcript, pp. 543-544, 570-572.
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used as the natural recharge figures, equating that to the amount
that-—should—bhe—available for appropriation—in these groundwate:
basins.™
The federal agencies' witness argued that from a groundwater
or geology side, if there is a hydraulic connection between
basins, the resource should be managed in a comprehensive manner
and not as it has been historically done in Nevada, basin by basin
on the basis of perennial yield of each particular basin. The
ttness found a—conflict—between—how groundwater basins—in Nevada
have been managed administratively for nearly 100 years and how
the—carbonate-rock—acquifer—system—actually—works— —He—indicate
that in his opinion recharge rates are important, but should not
be used as the primary basis for determining how much water can be
pumped from these groundwater basins safely. "Recharge is a very
difficult parameter to measure,"" and if recharge rates are used
€0 determine pumping volumes, then it was His opinion that the
uncertainty in those rates should be recognized, no matter which

methodology Is used Lo analyze the amount of recharge &and a
L_________chsexxatixenapprgach should be taken.” In this witness' opinio
the decision of how much and where water can be appropriated

hould be made on the basis of estimates of impacts on resources

in this case discharge.” The witness indicated his belief that
the rate of recharge does not provide sufficient information to
determine the sustainable yield of the system.®

38

Exhibit No. 92, pp. 34, Table 6, and testimony of Terry
Katzer and David Donovan, Transcript, pp. 530-672.

* Transecript, p- 270.
Transcript, p. 342.
Transcript, pp. 330, 403.
Transcript, p. 342.

Transcript, p. 272.
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The federal agencies also assert that the water discharged
from the—system is either already appropriated by the-.federal
agencies or is connected to areas where there are concerns as to
either threatened or endangered species and habitat that may be
impacted if the present groundwater discharge is diminished.
Further concern on the part of the federal agencies is that as
water is released from storage with the initiation of pumping, it
will delay the impact of said pumping and the replenishment of
this—storage will—also—delayany recovery;—if-and when pumping—is
stopped. Finally, the federal agencies are convinced that the
pumping—of—ground—water—will—eventually impact—discharge—areas
since the "concept of mass balance reguires that the discharge
areas will be impacted . . . [hlowever, [the witness noted that]
the timing and the magnitude of that impact is currently
unknown. "

‘Pumping decisions made tCoday may ultimately affect surface
water resources, (river flows, lake levels, discharges to wetlands

and springs, et cetera), but these effects may 1ot be tfully
realized for many years. Equilibrium_ to_ pumping is reached onl:
when withdrawal is balanced by capture and in many circumstances,

long periods are necessary before even an approximate equilibr!

condition can be reached.”*

In other words, the decisions made today can have
impacts that may not occur for decades or hundreds of
ears—and . .————we need to-recognize that—time—delay
occurs. . . . [and] if the decision is made that there
is an impact and that impact is detrimental against what
society would like to have happen it would take a long
time for the system to recover. The effects of pumping
continue past—the time- that—the pumping is stopped,
especially when the point that's being affected is a
long distance away.

And so putting it in the Devil's Hole example, if

' Transcript, pp. 330-331, 394.

45

Exhibit No. 233, Transcript, p. 277.



Ruling
Page 36

at some point in the future, and it may be decades or

hundreds of years, if water level declines occur and a

decision—is made--to_stop the pumping,that water lewvs

decline will continue to increase before the effects of
turning off the pumping start to increase the water
levels.*

The witness for the federal agencies testified that recharg
does not replace the water removed from storage, but the
Applicant's witness testified that transitional storage is
recharge.' The federal witness said that the only source is the
water elsewhere in storage, which will cause the lowering of water
levels in the distal areas of the drawdown cone.” If there's not
a lot of recharge going on it will lengthen the amount of time for
covery—to—oecur.

The appropriations under consideration in this ruling are

groundwater-basins that-areconsidered to-be-within-the Death
Valley Regional Flow System, which terminates in the Ash Meadows
and Death Valley areas. The State Engineer notes that recent
information indicates that appropriations from the east side of
Tikapoo Valley - Southern Part (Applications 53950 and 53951) may

e 1M an area where tie groundwater flow may trend towards Coyo

Springs Valley, which is part of the White River Flow System where
there—isa groundwater study im placeto gather more information
as to the effect of the pumping_ proposed in that groundwater

basin.™
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Transcript, pp. 277-278.
" Transcript, pp. 278, 579.

Transcript, p. 278.
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Transcript, pp. 278-279

S0

State Engineer's Order No. 1169, dated March 8, 2002,
official records in the Office of the State Engineer.
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The Applicant requested the State Engineer combine Tikapoo
Valley. = Northern—and Southern Paxrts intc one basin for the
quantification of the amount of recharge and the appropriation of
water from the basins.”

Since there is no significant evapotranspiration in these
particular groundwater basins, the Applicant equates recharge with
discharge, and the natural recharge to the groundwater basins plus
some amount of transitional storage as the amount of water that is
availabte for-appropriation; less—what—isalready-appropriated.®

The federal agencies agree that some amount of water should
be - permitted—for—withdrawal—in order—to—stress—the—system, but

3

they assert that because of the lack of data,’ any water rights
issued should expire after a certain period of time, and only
after sufficient data is available should permanent rights be
granted.”

The comments presented by Moapa Paiute Tribé agreed that

development, based on an available yield concept, where ground

water 15 exploited primarily from storage, might be a ugéeful water
development  strategy for these groundwater basins.  "Hydrauli
continuity with downgradient regional discharge areas is limited
d_on existing, but sparse, fluid potential databases. The
databases indicate that relatively large changes in total storage
within the four basins of exploitation will have minimal impact on
distant regional discharge."™ However, the Tribe's comments

include a very significant caveat that "[a] basic reality related

" See, File No. 53948, letter dated May 19, 2003, official
records in-the Office—of the State Engineexr.
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Transcript, p. 577.
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Transcript, pp. 179-180.
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Transcript, pp. 184-185.
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to the Available Yield concept is that pumping should be markedly
educed or—cease—in—the basin of exploitation at—some point—in
time. "
The State Engineer finds the 1long-standing policy of the
Office of the State Engineer has been to manage groundwater basins
on an individual basis and management of basins on an individual
basis allows for the regional consideration of available pumping
sites and to minimize potential impacts. The State Engineer finds
the Applicant—did not—provide—any—substantial evidence to suppor
its theory that Tikapoo Valley - Northern and Southern Parts are
subbasins-—te each—other. The—State Engineer—finds he—wildl—no
readily change hydrographic basin boundaries or combine multiple
basins into one; therefore, the request to combine Tikapoo Valleys
Northern and Southern Parts into one basin is denied.

The State Engineer finds the historical management of
groundwater basins allows for the consideration of the regional

groundwater flow system, and can account for discharge from one

asin being available or not available for appropriacion in
another basin
The State Engineer finds the perennial vyield analysis

provides the measure of caution necesgsary _to protect the resour

of a groundwater basin or hydrologically connected basins. The
State Engineer finds that nearly 50 years ago, in relation to a
water right application filed in the Las Vegas Basin, the State
Engineer found that a portion of the water in storage could be
placed to Dbeneficial use without appreciable damage to the
groundwater basin and existing rights. However, at all times the
State—Engineer recognized-that the appropriation of storage wate
would not be a permanent water right as it was only a question of
time wuntil the annual quantity of water diverted from the
groundwater basin would have to be reduced to the annual recharge,
and the allowance of the appropriation from storage was based on

* Exhibit No. 49.
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the premise that Colorado River water would eventually provide the
resource—for the Las Vegas—area—and theappropriation from storage
would cease.”

The State Engineer finds he will approach the question of
water available for appropriation from these groundwater basins
from a perennial yield analysis. The State Engineer finds that
recharge is a difficult parameter to measure, and that he should

recognize the uncertainty in the recharge estimates and approaches

them withh—caution———The—State-Engineer — finds—he—is—not
sufficiently convinced that calculating the appropriation of water
rom—storage—as—part of—the—yield that—could-be—appropriated—under
these applications would not threaten to prove detrimental to the
public interest.

The Applicant will £find that in some of these particular
basins the State Engineer will allow for the appropriation of the
annual natural recharge less thé gquantity already appropriated and
any water necessary to remain in the basin for future development,

ut he will accept the f&déeral agencies coincern Lhat the basins
should be managed comprehensively, and that is accomplished b
discounting the water appropriated in one groundwater basin from

guantity discharged to another groundwater basin to avoid

double accounting and regional over appropriation.
XLIV.

The Applicant's witnesses presented evidence in support of
its claim as to the amount of recharge to these groundwater
basins. The witnesses argue they have more certain and accurate
methods of estimating recharge and estimated recharge to these

-oundwater-basins to—be-:
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State Engineer's Ruling No. 219, dated December 13, 1955,
official records in the Office of the State Engineer.
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Tikapoo Valley - Northern Part 7,600 afa
Tikapoo Valley - Southern Part 3,000 afa
Three Lakes Valley - Northern Part 2,300 afa
Three Lakes Valley - Southern Part 5,300 afa.”

—Total 18,200 afz.

Other estimates as to the quantity of recharge in these
groundwater basins provide a fairly wide range of numbers. For
example, in 1970 Rush estimated recharge to these groundwater

basins to be:

Tikapoo Vallev - Northern Part 2,600 afa
Tikapoo Valley - Southern Part 3,400 afa
Three Lakes Valley - Northern Part 2,000 afa
Three Lakes Valley - Southern Part 6,000 afa.”

otal TI4,000 afa

Hevesi and_others_ in 2002Y estimated recharge to_ thes
groundwater basins to be:

Tikapoo Valley - North and South 12,391 afa
Three Takes Valley = Northern Part 27675 =afa
Three Lakes Vallev - Southern Part 4,100 afa."”

Total 192,166 afa
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Exhibit No. 92, pp. 34, 47. The State Engineer notes the
numbers used in Table 6 of page 34 are actually Tikapoo Valley -
Northern and Southern Part 10,562 acre-feet annually, Three Lakes
Valley North -2,336 -acre-feet annually, and Three Lakes—Valley ——
South 5,347 acre-feet annually, while the numbers used in Table

10, p. 47 are those given in the body of the ruling.

Exhibit No. 92, p. 34.
Exhibit No. 922, p. 34.

Exhibit No. 92, p. 34.
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However, in 2003 Hevesi re-estimated the recharge for these
groundwater-basins to-be:

Tikapoo Valley - Northern Part 1,420 - 3,970 afa
Tikapoo Valley - Southern Part 630 - 2,295 afa
Three Lakes valley - Northern Par 430 - 1,490 afa
Three Lakes Valley - Southern Part 450 - 1,300 afa. “

Total 2,930 - 9,050 afa

In reviewing the different estimates of recharge to the
groundwater basins, the federal agencies' witness indicated,
"[olne thing that's very distracting here is that there is not

ry-good—agreement—on what—the—recharge—rate—is-""

A potential problem with the Applicant's evaluation of the
titude precipitation-—relationship is that 4t -includes—data
the vicinity of the Tikapoo and Three Lakes study areas, but there
are no precipitation stations actually within the study area.
However, the Applicant's witnesses did not believe this was
problematic because, the altitude/precipitation data for areas
Fstand west of the study area ave igh correlation coeffiviznts

thereby suggesting similar data can be used in the study area.
he—lack—of —data causes concernm for the —State Engineer.
Further, the Applicant's witnesses acknowledged that in their
recharge analysis recharge was distributed across the entire
basin, including the wvalley floor. Previous uses of the Maxev-
Eakin method expressly excluded recharge to the valley floor by
adjusting the altitude precipitation coefficients such that no
recharge occurred on the valley floor. The Applicant's witnesses

 J. Hevesi, A. Flint, and L. Flint, Water-Resources

Investigation Report 03-4090, Simulation of Net Infiltration and
Potential Recharge Using a Distributed-Parameter Watershed Model
of the Death. Valley Region, Nevada _and California, United State
Geological Survey, 2003.
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argue that recharge does occur on the valley floor particularly
—below intermittent streams.’ However, there is-no quantification-
of what those recharge values might be.

The State Engineer does not dispute the claim that recharge
may occur on the valley floor below intermittent and ephemeral
streams. However, the Applicant's witnesses offered no evidence
showing that the modified Maxey-Eakin technique they employed
accurately estimates the total wvalley-floor recharge below these
stream—channels. Furthermore, it—is widely—accepted that—the
original Maxey-Eakin technique was an empirical trial and error
technigque designed—to—match estimates—of discharge omr—a basin-wide
scale. While the technicue applied recharge only to the mountains
and upper valley slopes, the State Engineer believes that other
gsources of recharge, including recharge along basin floor stream

drainages, were implicitly included in the basin totals. Recent

peer-reviewed studiés” have shown strong evidence of a net upwar

water flux in the upper 30 to 100 meters in the interdrainage
reas ol seléct arid basins similar TG0 the Tikapos and Three Lake
asins,..including sites at Yucca Flat_and Amargosa Desert.  This
research concludes that present-day recharge below interdrainage

areas is negligible, roughly 0.1 mm per year, as_compared to the

Applicant's estimated range of approximately 1 to 6 mm per year.
The State Engineer finds the wide range of recharge estimates
provided by different experts supports the federal agencies’
position that recharge is a difficult parameter to measure, and if
recharge rates are used to determine pumping volumes, then the
uncertainty in those rates should be recognized. The State
Engineer finds—the-aguifer recharge from precipitation-ranges—f£ro:
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Transcript, pp. 657-658.
* Scanlon and others, 2003, Water Resources Research, v. 39,
no. 7, pp .3-1 - 3-17; Walvoord and others, 2002, Water Resources
Research, v. 38, no. 12. pp. 44-1 - 44-15.
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2,390 acre-feet annually to over 19,166 acre-feet annually for the
four —groundwater basins —under --consideration—here. This  is a-
difference of approximately 800 percent, and provides the State
Engineer with a reason to show caution in accepting newly
presented recharge estimates. The State Engineer finds, due to
the uncertainty of the quantity of actual recharge, he has chosen
to discount the Applicant's estimates of recharge for the subject
basins and use the recharge estimates provided by Rush in 1970 as
hey—are—a-middlte-ground—and-consistent—with previous—rulings—mad
by the State Engineer.

XhHV.

For a groundwater basin, which has no evapotranspiration,
such as the basins under consideration here, the perennial yield
has Dbeen established as one-half the volume of the basin
discharge.” The State Engineer finds that in basins where the
volume © asin discharge has been used to establisli the perennia

yield, said volume was not adjusted to account for any quantity of

water previtusly appropriated il a hydrologically —commected
roundwater basin.  If the water appropriated in an "upstream®
basin is not deducted from the amount which discharges to the
" ream" basin or_ basins, it creates the potential for double

accounting and regional over appropriation.

In determining the amount of water available for
appropriation, in basins where outflow from one basin is part of
the inflow to another basin, the State Engineer must take into
consideration the amount of water appropriated in the “"upstream"”
basin and discount that amount from the inflow into the
tdownstream" basin.— Thus,the State Engineer--is-—still able to
manage the groundwater basins as they have been historically
managed administratively, but also take into consideration the

&6

State Engineer's Office, Water for Nevada, State of Nevada
Water Planning Report No. 3, Oct. 1971.
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concerns that groundwater basins must be considered hydrologically
onnected-.
XLVI.

For Tikapoo Valley - Northern Part, Rush” established the
basin recharge to be 2,600 acre-feet annually, basin inflow to be
zero, the basin outflow to Tikapoo Valley - Southern Part to be
2,600 acre-feet annually, and the perennial vyield to be 1,300
acre-feet annually, i.e., one-half the amount of basin outflow.®

The-State—Engineer—findsthetotal quantityof—water—that—can
be appropriated from Tikapoo Valley - Northern Part is the 2,600
acre-feet -annually eofbasin—outflow, limited—by areduction—for
existing water rights, as indicated below, and the interbasin
transfer factors that must be considered and are also addressed
below.

As discussed previously, the perennial yield in basins with
noc evapotranspiration, as is the case with Tikapoo Valley -
Northern Part, was established as one-half of the basin outflow.

y allowing the appropriation oOf the encire 2,600 acre-ifeét oL
annual basin outflow, the State Engineer recognizes that _he is not
following the historical practice of only appropriating the
perennial yield, that being only one-half the basin discharg

However, under pumping equilibrium conditions, the basin outflow
decreases proportionally to the amount of water pumped.
Therefore, the amocunt of water determined to be available for
appropriation could be established as the amount of outflow
provided the decrease in basin outflow is reduced proportionally.
A majority of the research indicates that the groundwater
Elow gradient (cutflow) from Tikapoo Valley = Northern Part is-t
Tikapoo Valley - Southern Part and the records of the State

Engineer's office indicate there are no existing appropriations in
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Exhibit Nos._ 172, _177.

* State Engineer's Office, Water for Nevada, State of Nevada

Water Planning Report No. 3, pp. 23, 48, Oct. 1971.
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the down-gradient basin, being Tikapoo Valley - Southern Part,
which-may-be impacted. — The State Engineer is not required to-le
outflow to the down-gradient basin, as long as existing rights
will not be impacted and basin inflow values are modified to
prevent double accounting of the resource. Therefore, the State
Engineer finds the amount of basin outflow from Tikapoo Valley -
Northern Part into Tikapoo Valley - Southern Part is adjusted from
2,600 acre-feet annual to zero.
SVIETS
For Tikapoo Valley - Southern Part, Rush” established the
sin—recharge to -be—3,4600—acre-feet—annually,—inflow—te—the bagir
from Tikapoo Valle - Northern Part to be 2,600 acre-feet, the
basin outflow to Three Lakes Valley - Northern Part to be 6,000
acre-feet, and the perennial yield to be 3,000 acre-feet annually,

i.e., one-half of the basin outflow,. As previously determined,

the basin outflow from Tikapoo Valley - Northern Part is reduced

te zero to account for the water appropriated from that

groundwatér basimn, Wwhich reduces the basin outflow to Thrée Lakes
Valley - Northern Part from 6,000 acre-feet _annually to the
natural recharge of 3,400 acre-feet annually.

basin discharge from Tikapoo Valley - Southern Part may flow
towards Coyote Springs Valley and is cognizant of these claims in
this analysis. However, the claim of basin outflow from Tikapoo
Valley - Southern Part to Coyote Springs Valley is relatively
recent with no quantification; therefore, the State Engineer will

accept the adjusted 3,400 acre-feet of basin outflow from Tikapoo
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F.E. Rush, Water Resources Reconnaissance Series Report 54,
Regional Ground-water Systems in the Nevada Test Site Area, Nye,

Lincoln, and Clark Counties, Nevada, Nevada Department of
Conservation and Natural Resources, Division of Water Resources in
cooperation.with the United States Geological Survey, 1970

" State Engineer's Office, Water for Nevada, State of Nevada

Water Planning Report No. 3, pp. 23, 48, Oct. 1971.
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Valley - Southern Part to Three Lakes Valley - Northern Part as

basis for--this analysis The implementation of -a monitoring
plan as required below, in conjunction with the existing
monitoring plan in Coyote Springs Valley, will provide assurances
that impacts are minimal to the Coyote Springs Valley water
resources from groundwater pumpage within Tikapoo Valley -
Southern Part.

For Tikapoo Valley - Southern Part the State Engineer will
return—to-the traditional—method—for—establishing—the perennial——
yield in basins with no evapotranspiration, as is the case with
Tikapoo—Valley -—Southern—Part; —that being—one-half the basi
discharge. Establishing the perennial yield as one-half the basin
discharge will allow for the appropriation of additional water in
the down-gradient basin, which may be more accessible for

development.

The State Engineer finds the total cquantity of water that can
be appropriated from Tikapoo Valley - Southern Part is 1,700 acre-

feet amnually Iimited by a reduction for existing water rights and
the interbasin transfer factors that must be considered and are
addressed below, and the amount of basin outflow from Tikapoo
Valley - Southern Part into Three lakes Valley - Northern Part i

further reduced from 3,400 acre-feet annually to 1,700 acre-feet
annually.
XLVIIT.

For Three Lakes Valley - Northern Part, Rush established the
basin recharge to be 2,000 acre-feet annually, inflow to the basin
from Tikapoo Valley - Southern Part to be 6,000 acre-feet
annually, the-basin-outflow—to Indian-Springs Valley to-be—8,000
acre-feet, and the perennial yield to be 4,000 acre-feet annually,

n

F.E. Rush, Water Resgources Reconnaissance Series Report 54,
Regional Ground-water Systems in the Nevada. Test Site Area, Nve

Lincoln, and Clark Counties, Nevada, Nevada Department of
Conservation and Natural Resources, Division of Water Resources in
cooperation with the United States Geological Survey, 1970.
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2

i.e., one-half the basin outflow.’
basin outflow from Tikapocc—Valley - Southern._Part was adjusted
from 6,000 acre-feet annually to 1,700 acre-feet annually, which

As previously established, the

reduces the basin outflow from Three Lakes Valley - Northern Part
into Indian Springs Valley from 8,000 acre-feet annually to 3,700
acre-feet annually (1,700 acre-feet annually of inflow from
Tikapoo Valley - Southern Part, plus 2,000 acre-feet recharge) .

The State Engineer acknowledges that recent studies indicate
thrat—some—of  the—basin—discharge—from—Three GLakes Valley -
Northern Part may flow to the east and is cognizant of these

atms—in—this—analysis—However—the—claim—ofbasin—flow—to th
east is relatively recent with no cuantification; therefore, the
State Engineer will accept the 3,700 acre-feet annually of basin
outflow from Three Lakes Valley - Northern Part to Indian Springs
Valley as the basis for this analysis. The implementation of a

monitoring plan as require below will provide additiona
information relevant to ©basin flow gradients and provide
assurances that imMpacts from grourndwaler pumpage are minima

he State Engineer finds the total quantity of water that ca
be appropriated from Three Lakes Valley - Northern Part is the
3,700 acre-feet annually of basin outflow, limited by a reduction

for existing water rights, and the interbasin transfer factors
that must be considered and are addressed below.

As discussed previously, the perennial yield in basins with
no evapotranspiration, as 1is the case with Three Lakes Valley -
Northern Part, was established as one-half of the basin outflow.
By allowing the appropriation of the entire 3,700 of annual basin
outflow, the --State Engineer recognizes that—heis not following
the historical practice that the perennial yield is only one-half
the basin outflow. The records of the State Engineer's office
indicate that there are existing appropriations in the down-

™ State Engineer's Office, Water for Nevada, State of Nevada

Water Planning Report No. 3, pp. 23, 48, Oct. 1971.
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gradient basin being Indian Springs Valley, which may be impacted.
However, the existing perennial yield in Indian Springs.Valley and
basin inflow from Three Lakes Valley - Southern Part, which is
discussed below, are sufficient for the existing and future
development within Indian Springs Valley.

The State Engineer is not required to allow outflow to the
down-gradient basin provided existing rights are not impacted and
basin ocutflow values are modified to prevent double accounting of

he —water. Therefore;—the—8tate—Engineer—finds—the—amount o
basin outflow from Three Lakes Valley - Northern Part into Indian
prings—Valltey is—further—reduced—from-3,706—acre—feet—annually—t

Zero.
XLIX.

For Three Lakes Valley - Southern Part, Rush” established the

basin recharge to be 6,000 acre-feet annually, inflow to the basin

rom Las Vegas Valley to be 4,700 acre-feet annually, and the
basin outflow to Indian Springs Valley to be 10,700 acre-feet.”

e Las vegas valléy groundwater basin from which thHe 4,7
cre-feet annually of inflow into Three_ lakes Vallevy - Souther
Part originates is an over-appropriated groundwater basin. Under

pumping equilibrium conditions basin discharge an

evapotranspiration in the case of the Las Vegas Valley would be
reduced proportionally to the amount of pumpage. In an over-
appropriated basin, equilibrium conditions are not established
unless inflow is induced from alternate sources. Due to the over
appropriation of the Las Vegas Valley groundwater basin, the basin
outflow from the Las Vegas Valley into Three Lakes Valley -

F.E. Rush, Water Resources Reconnaissance Serieg Report 54,

Regional Ground-water Svstems in the Nevada Test Site Area, Nye,
Lincoln, and Clark Counties, Nevada, Nevada Department of
Conservation and Natural Resources, Division of Water Resources in
cooperation with the United States_Geological Survey, 1970

13

74

State Engineer's Office, Water for Nevada, State of Nevada
Water Planning Report No. 3, pp. 25, 50, Oct. 1971.
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Southern Part would be eliminated and outflow from Three Lakes
alley - Socuthern—Part into—the Las- Vegas— Valley could—b
possible. Additionally, recent work completed by the United
States Geological Survey on the Death Valley Regional Flow System
indicates a groundwater flow gradient from Three Lakes Valley -
Southern Part to the Las Vegas Basin.

While the wmost probable condition is that the groundwater
flows from Three Lakes Valley - Southern Part to both the Las
Vegas—Valley —and—Indian—Springs Valley;--the quantificatiomr—o
interbasin flow under either natural or stressed conditions is not
—exact—ecience;—but—is—rather kased on—a-combination—of gcienc
and professional Judgment. Noting that there is minimal data
available in any of the areas in which these water right
applications are filed, the State Engineer must exercise caution
as the Las Vegas basin is over appropriated and sufficient
resources nee o e available 1in Indian Springs Valley for

existing and future basin development.

The "implementatici of a monitoring plan as requited below
will provide additional _information_ relevan to __basin flow
gradients and provide assurances that impacts from groundwater

pumpage are minimal. Therefore, the amount of cutflow from the
Las Vegas Valley to Three Lakes Valley - Southern Part will be
adjusted from 4,700 acre-feet annually to zero in order to account
for the probability of a groundwater gradient toward the Las Vegas
Valley, as demonstrated in the Death Valley Regicnal Flow Model,
and the over appropriation of the Las Vegas Valley groundwater
basin, which reduces the basin outflow to Indian Springs Valley
rom 10,700—acre-feet—annually to--the .basinnatural recharge of
6,000 acre-feet annually.

For Three Lakes Valley - Southern Part the State Engineer
will exercise both caution and discretion and use a combination of
the traditional wmethod for establishing the perennial yield in
basins with no evapotranspiration, as is the case with Three Lakes
Valley - Southern Part, being one-half the basin discharge and the
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methodology used for Tikapoo Valley - Northern Part and Three
akes  Valley —Northern Part-where he found that _the total
quantity of water that can be appropriated is equal to the entire
basin outflow with the modification of basin outflow values to
prevent double accounting of the resource.
The State Engineer finds the total quantity of water that can
be appropriated from Three Lakes Valley - Southern Part is 4,500
acre-feet annually, limited by a reduction for existing rights and
interbasin factors that—must—be—considered—and-—are addressed
below. The amount of basin outflow from Three Lakes Valley -
outhern Part to—Indian- Springs—Valley—is further—reduced—from
6,000 acre-feet annuall to 1,500 acre-feet annually, being the
remaining basin outflow, which when combined with the existing
perennial yield in Indian Springs Valley is sufficient for the
existing and future development within Indian Springs Valley.

he State Engineer finds that by limiting e appropriations
to gquantities less or equal to the natural recharge the protest

1ssue that the réguests for &dppropriation exceed Che natural
_recharge has been resolved.
L.

The State Engineer recognizes that ground water from Tikap
and Three Lakes basins flows through the carbonate-rock aquifer

and eventually discharges at Ash Meadows, Death Valley, and
perhaps to the White River Flow System. Furthermore, it 1is
understood that development of these groundwater resources will
ultimately result in Ilowered water levels and reduced spring
discharge at the outflow areas. The Applicant alleges that ground
water within the Tikapoo and Three Lakes -basins flows westerl

* but due to the
great distance between the proposed pumping and the discharge

within the Death Valley Regional Flow System,’

areas, any impacts will be far in the future and minimal in
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magnitude. Additionally, that production will capture
angitional —storage for many—years, during which time basi
outflow will not be reduced” further delaying the time to future
impacts at discharge areas. The Applicant alsoc argues for the
existence of compartmentalization of the carbonate-rock aquifer,
the overall effect of which would be to further delay down-
gradient impacts and decrease the magnitude of impact. The
Protestants counter argue that, while impacts at Ash Meadows and
Death—Valley wmight—not-be—seen—for—many—years,—themagnitude—o
the impact is uncertain, and once felt, impacts would continue to
creage—for many —years—regardless—of—whether—productien—i
reduced or eliminated;” thus, precludin otential wmitigation.
Neither the Applicant nor the Protestants presented evidence
quantifying the magnitude, time to water level impacts or impacts
to spring discharge at the outflow areas of Ash Meadows and Death
Valley.
The State Engineer recognizes that future impacts to water
lTevels and spring discharge will ultimately resul oftl
elopment of the basin fill aquifers overlying the carbonate-
rock aquifer(s) or the development of the carbonate-rock

ifer(s) directly. However, those impacts may not _be

significant or even measurable. In the absence of any definitive
evidence quantifying potential future impacts at down-gradient
discharge areas, the State Engineer looks to his own expertise as
well as the expertise of the hydrologists and hydrogeologists
presented as expert witnesses. The Applicant's witness indicated
that impacts will not be seen for a reasonable period of time,
thatbeing-hundreds—of years, and-they are predicted-to_be minimal
due to the distance from the pumping centers and potential
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barriers to reduce and delay impact outward from pumping centers.
he—Applicant—argues that, because of-aguifer compartmentalization
and local recharge, there will be no significant impact to Corn

° The Protestants' argue that no such impermeable

Creek Springs.’
structures exist between the application pumping sites and Corn
Creek Springs and pumping from the points of diversion under
Applications 54066 and 54069 will impact discharge at the
springs.®

The—State Engineer—finds that—due—to—the—great uncertainty
and no parties ability to quantify impacts, caution is warranted
ag it —cannot definitively—be—said there will—or will—not be
unreagonable impacts, or if those impacts would continue for an
unreasonable period of time if pumping were ceased. The State
Engineer finds, in order to gather the necessary information to

more accurately predict the effects of pumping, the appropriation

of some water will De permitte accompanied y significant

monitoring and curtailment of pumping if unreasonable impacts are

seéen or are likely.

The development of the water rights authorized under these
applications will be done in conjunction with a monitoring plan to

be developed in conjunction with and approved by the State
Engineer. The United States National Park Service's expert
witness concluded that pumping in the Three Lakes Valleys would
eventually impact water levels and discharge at Ash Meadows and
Devil's Hole, but at the present time could not predict how long

that will take, because of the lack of data and considerable
neertainty that exists—in-any predictions.” "The concept—of mass—
balance requires that the discharge areas will be impacted
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[h]owever, the timing and the magnitude of that impact isg
urrently —unknown."”  The. Applicant's witnesses indicated that
ultimately, perhaps in 300-400 vyears, there would either be a
decrease in discharge from the Death Valley flow system or
groundwater levels will drop.®

The State Engineer finds that reducing the amounts requested
to quantities within the historical perennial yield analysis or to
a natural recharge analysis is to provide greater protection for
he—avoidance-of—unacceptable impacts-.

LITI.
Nevada Revised-Statute § 533370 (5)—provides—that:

In—determining—whether an—application—feor—an—interbasin
transfer of ground water must be rejected pursuant to
this section, the State Engineer shall consider:

(a) Whether the applicant has justified the
need-to import the water from-ancther basin:

{b) If the State Engineer determines that a
plan for conservation of water is advisable

r the_ basin into which_the water is rao_he.
imported, whether the applicant has

monstrated that such a plan has been_adopted
and is being effectively carried out;

(c) Whether the proposed action is
environmentally sound as it relates to the
basin from which the water is exported;

d Whether the roposed action is an
appropriate long-term use which will not
unduly limit the future growth and development
in the basin from which the water is exported;
and
(e} Any other factor the State Engineer
determines to be relevant.

The State Engineer finds the Applicant justified the need for
an interbasin transfer of ground water. Las Vegas is growing at a
rate faster than contemplated and the region is reaching a point
where it soon will not have a sufficient water supply to support
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the projected regicnal growth.™

The---Southexrn Nevada Water —Authority, while not having
achieved its conservation goal of 25% in 2002, did achieve 16.4%
conservation. In the lLas Vegas Valley, it has been estimated that
residents use 65% of the overall water supply with most of that
use being for outdoor landscaping. Watering ordinances are being
adopted to restrict watering times and to 1limit the amount of
turf. Landscape programs are being carried out to provide
incentives  to—replace—ornamental — turf with—water-efficien
landscaping.” The State Engineer finds the Applicant has actively
pursued, developed—and—is effectively—implementing—a—conservatio
plan for the region it serves.™

LITI.

The State Engineer finds as to Tikapoo Valley - Northern
Part, the United States Department of Interior, Bureau of Land
“"anagement 2003 Tand ownership stafus map indicates three parcels
of patented land within the wvalley and there are no pending

applications Co appropriaté ground water ror useé on these parcels.
The total domestic use that would be allowed for these parcels
would be 6.06 acre-feet annually. In Tikapoo Valley - Northern
Part, there is an existing water right certificate for groundwater

appropriation totaling 6.7 acre-feet annually for stock-watering
purposes and there is also a claim of a vested water right for
ground water totaling 0.5 acre-feet annually for stock-watering
purposes. The State Engineer finds, based on the combined
existing and future domestic demand of approximately 13.0 acre-
feet annually, the amount of water available for appropriation in
Lkapoo—Valley = Northern Part is 2,587-acre-feet annually.—

84

See, testimony of Kay Brothers and Ken Albright, Transcript,
Pp. 460-530.

a5

Southern Nevada Water Authority 2004 Water Resource Plan.
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Ibid.
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LIV.

The State—Engineer finds as to Tikapoo Valley - Souther:
Part, the United States Department of Interior, Bureau of Land
Management 2003 land ownership status map indicates there is no
patented land within the wvalley and there are no parcels indicated
as being available for development. The State Engineer f£finds,
based on the fact that there is no existing or future demand, the
amount of water available for appropriation in Tikapoo Valley -
Southern—Part—is—I;700—acre-feet armnually.

Lv.
he State Engineer—finds—as—to—Three—hakes—Valley Northern
Part, the United States Department of Interior, Bureau of Land
Management 2003 land ownership status map indicates there is no
patented land within the wvalley and there are no parcels indicated

as being available for development. The State Engineer finds,
based on the fact that there is no existing or future demand, Che

amount of water available for appropriation in Three Lakes Valley
-southern Part 1s 3,700 acre-fget annually; however, by 1etter
L dated May 19, 2003, the Southern Nevada Water Authority and the
Las Vegas Valley Water District requested the State Engineer issue

the applications in Three Lakes Valley - Northern Part for onl

total combined duty of 2,000 acre-feet annually.
LVI.

The State Engineer finds as to Three Lakes Valley - Southern
Part, the United States Department of Interior, Bureau of Land
Management 2003 land ownership status map indicates there 1is one
parcel of patented land within the valley. A review of the Clarxk
County-Agsessox's—records indicates—that—said parcel is currently
in the name of the United States Bureau of Land Management and
there is no pending application to appropriate water for this
parcel. The map also indicates there is one section of land under
ownership of the State of Nevada with no reference to patent
status. Said section of land is used for the purposes of a prison
run by the 8State of Nevada, which has appurtenant groundwater
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rights in the amount of 1,574.92 acre-feet annually. In total,
here—are-existing permits and certificates—in Three Lakes-Vall

- Southern Part in the amount of 1,882 acre-feet annually. The
State Engineer finds based on existing demand, the amount of water
available for appropriation in Three Lakes - Southern Part is
2,618 acre-feet annually.

The State Engineer finds there is only a very small amount of
private land in the basins where these appropriations are
Trequested;—therefore;—the—Jlong=term—use—of—the—water—wili mnot
unduly 1limit the future growth and development. The State
-Engineer—finds—questions—remain—as—to-—-whether—appropriatien—o

round water in the cuantities authorized by this ruling is
environmentally sound. However, substantial evidence was not
provided that the appropriations will be detrimental to the
environment of any particular hydrographic basin from which water
will bDe exported within any reasonable tuture period o©of time;
therefore, the statutory requirement for prohibiting the

interbasin transters requested has not been satisfie
I
The applications under consideration in this ruling were

: filed for municipal and domestic uges in Clark, Lincoln, Nye and

White Pine Counties. No evidence was provided as to any
beneficial use of water other than in Clark County. Nevada
Revised Statute § 533.035 provides that beneficial use is the
basis, the measure and the limit of the right to use water, and
NRS § 533.370 provides that an applicant must demonstrate an
intention in good faith to construct works with reasonable
~diligence —to—apply the water to a beneficial use heState
Engineer finds there was no demonstration of beneficial use of the
water anywhere other than Clark County; therefore, the place of

use will be restricted to Clark County.

CONCLUSIONS OF LAW
I.

The State Engineer has jurisdiction over the parties and the
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subject matter of this action and determination.

The State Engineer is prohibited by law from granting a
permit under an application to appropriate the public waters

where:"
A. there is no unappropriated water in the proposed
source;
B. the proposed use or change conflicts with existing
rights;

C—the —proposed—use—or—change conflicts
protectible interests in existing domestic wells as
set forth in NRS § 533.024; or

B~ the—proposed —use—or—change—threatens—to—prove
detrimental to the public interest.

ITI.
The State Engineer concludes that there is unappropriated
water in these groundwater basins in the following amounts:

Tikapoo Valley - Northern Part 2,587 acre-feet anmually
Tikapoo Valley - Southern Part 1,700 acre-feet annually

ree Lakes valley - Northéerm pPart 3,700 acre-feet ammually

hree Lakes Valley - Somthern Part 2,618 acre-feet annually
Iv.

The State Engineer concludes that by providing safequards,

such as the reduction in the amount requested for appropriation
and the monitoring plan ordered below, there are some assurances
that any impacts can be quantified and, if necessary, mitigated,
and the use of the water proposed under the applications will not
threaten to prove detrimental to the public interest.
V.

TheState--Engineer concludes—the protestant did—not—provide
any testimony or evidence to support protest ¢laims 2, 3, 4, 5, 6,
7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,

87

NRS chapters 533 and 534.

® NRS § 533.370(4).
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25, 26, 27, 28, 29, a portion of 30, 31, 32, a portion of 33, 34,
a—portion of 36, aportien of 37, 38, 39, 40,42, 43, 44 -and 45,
therefore, said protest claims were not proven and/or are deemed
as being abandoned.

VI.

The State Engineer concludes there is not substantial
evidence that appropriation of water under these applications will
conflict with existing water rights, deplete the waters of Ash

eadows—or—the—Death—Valley Regitonal Flow Systemthereby—impacting
threatened and endangered species or wetlands. The complexity and
—unknowns—of—the—system—and the paucity —of —data make—such—a
determination extremel difficult. Onl b allowin some
development to proceed will the additicnal information be obtained
to provide further knowledge as to how the carbonate-rock aquifer

and alluvial aquifer systems are connected, if they are, and

address the protest claim that tliere 1s insufficient information

to determine the potential impacts from the use of water as

proposéd under the applications, The State Engineer concludes
that the available scientific  literature is not adequate
reasonably assure that the proposed diversions will not impact

nior _rights and water resources; thus, the requirement of

monitoring and, if necessary, mwmitigation. The State Engineer
concludes that the evidence to date indicates that generalizations
cannot be made applicable to specific bhasins because they may not
be applicable to any particular basin. Individual basins may

react completely differently to the pumping of the ground water in
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relation to the basin fill aquifers overlying the carbonate-rock
aguifer ox the-carbonate-rock acuifer-flow systems directly.
VII.

The State Engineer concludes there is not substantial
evidence to support the protest claim that use of water under the
applications will interfere with the BLM's responsibilities to
protect wetlands and to conserve listed threatened and endangered
species.

VIII.

The State Engineer concludes there 1is not substantial
evidence—teo support—the—protest-claimthat—use of water—under—th
applications will impair or conflict with existing rights, be
against public policy and contrary to statute.

IX.

The State Engineer concludes there 1s not substantial
evidence at use of water under the applications wil egrade
wetlands and riparian habitats, including that of the Death Valley

Natiocna numen

The State Engineer concludes there is not substantial
vidence that use of water under the applications will interfere
with water rights held by the U.S. Fish and Wildlife Service or
will intercept the source of water that now maintains the numerous

springs, seeps, wmarshes, streams and riparian and mesquite
habitats that support the wildlife and plant resources, including
threatened and endangered species in Nevada.

XI.

The—State Engineer concludes—there is not substantia
evidence that the water-related resources and claimed senior
surface and groundwater rights in the Ash Meadows National
Wildlife Refuge, Desert National Wildlife Range, Moapa Naticnal
Wildlife Refuge, Devil's Hole, and Death Valley National Monument
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will be diminished or impaired as a result of the diversions
proposed under theapplications
XTT.

The State Engineer concludes there is not substantial
evidence to support the protest claim that the use of water under
these applications, combined with the others filed at the same
time, seek a combined appropriation of 860,000 acre-feet of ground
and surface water and the diversion and the exportation of such a

antity ofwater—wiltl—deprive the—basin—of originmof—water needed
for its environment and economic well being and will destroy
virenmental;—ecologic;,—scenice—and—reecreational—values—the—state
holds in trust for its citizens.
XITT.

The State Engineer concludes that there is not substantial
evidence to support the protest claim that the use of water under
the applications coul cause economic 1mpacts in e areas o

origin, such as precluding new agricultural development, damaging

e Xi8ting agricultural economy, inhibiting — or precluding
portunities for power generxation, inhibiting or precluding
mineral extraction, inhibiting or precluding manufacturing by
pace-requiring indugtries, damaging tourism, and concentrating

population as opposed to dispersing it.
XIV.

The State Engineer concludes if the Applicant needs to obtain
the approval of the United States Department of Interior, Bureau
of Land Management or any other federal agency for any necessary
right-of-ways, that is an issue for the Applicant to address with
the -appropriate federal —agency.— The granting of a water righ
permit does not waive the requirements of other State or Federal
laws nor does it extend the right of ingress and egress on public,
private or corporate lands.
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Xv.
he State—Engineer concludes it does not- threaten—to prove
detrimental to the public interest to allow the quantities of
water to be developed under these applications when said
development is done in conjunction with sufficient monitoring, and
plans for mitigation of impacts, including cessation of pumping,
if necessary. The State Engineer concludes it is unknown, without
further analysis through development of the resource, if these
propriations  will—reduce—interbasin —flows —or—modify—the
direction of groundwater movement thereby reducing spring flows.
he—State—Engineer—concludes—it—is—because—of these unknowns—that
he will require monitoring and mitigation, if necessa
XVI.

The State Engineer concludes under Nevada water law an
applicant must generally demonstrate the proposed manner and place
o] use o e water requested or appropriation. e tate
Engineer concludes the Applicant did not demonstrate any

eneficial US€ of wateér anywhere other than 1in Clark County;
erefore, the place of use is restricted to Clark County
RULING
The protests to Applications 53948, 53950, 53951, 54062,
54066, 54068 and 54069 are upheld in part and overruled in part.

They are being upheld in that the appropriation of any quantity of
water above the natural recharge from these groundwater basins may
threaten to prove detrimental to the public interest. The
remaining protest claims are overruled on the grounds that either
no evidence or lack of substantial evidence was provided in
support—of said-protest—claims.

Application 53948 is granted in the amount of 2,587 acre-feet
annually.

Applications 53950 and 53951 are granted for a total combined
duty of 1,700 acre-feet annually.
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Applications 54068 and 54069 are granted for a total combined

duty of

2,000 acre-feet anmually.

Applications 54062 and 54066 are granted for a total combined

duty of

2,618 acre-feet annually.

The_place of use under the permits granted is limited to

Clark County.
The permits are issued subject to:

1.
2.
3.

HR/jm

Existing rights;

The payment of the statutory permit fees:

A monitoring program must be approved by the State
Engineer prior to the diversion of any of the water
permi-tted for—appreopriation—underthese-permitsy

The recuirement that if impacts to existing water rights
are demonstrated, the-Applicant or—any assignee will be
required to mitigate the same, including cessation of

pumping;

. The recognition that the permits issued do not waive the

requirements of the Applicant to obtain other permits

regquired by State, Federal or local agencies;

. The recognition that the permits issued do not extend the

right—of—ingress and egress to any public, private—or
NN
corporate land. SN
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Dated this 4th day of

January, . 2005,
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