® ORIGINAL @

Don Springmeyer, Esq.

Nev. Bar No. 1021

Christopher W. Mixson, Esq.

Nev. Bar No. 10685

WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP
3556 E. Russell Rd.

Las Vegas, NV 89120 ) ,
dspringmeyer@wrslawyers.com § 7{_& 1€, 'S EXHIBITS _| ‘
cmixson@wrslawyers.com

Ph: 702.241.5200/Fx: 702.341.5300 DATE:

Attorneys for Applicant National Fish & Wildlife Foundation

IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

SUBMISSION OF APPLICANT
IN THE MATTER OF APPLICATION 80700 | NATIONAL FISH & WILDLIFE

FILED BY THE NATIONAL FISH & FOUNDATION OF OUTLINE OF ISSUES
WILDLIFE FOUNDATION FOR POTENTIAL PRE-HEARING
' BRIEFING

Applicant National Fish and Wildlife Foundation (NFWF) hereby submits to the State
Engineer its outline of issues for potential pre-hearing briefing as ordered by the September 22,
2011 Notice of 2nd Pre-Hearing Conference. NFWF reserves the right to update or supplement
this outline if additional issues arise or become known that are appropriate for such treatmept.

L INTRODUCTION

This matter concerns the application of NFWF, Application 80700, to change the place of
use, and manner of use of 7.745 cubic feet per second (cfs) of natural flow water rights
adjudicated by the Walker River Decree. Pursuant to the Walker Basin Restoration Program
established by Public Law 111-85 and related authorities, NFWF requests to change irrigation
water rights to water rights administered in-stream for the primary purpose of restoring and

maintaining Walker Lake while protecting the ecological health of the Walker River from the

Applicant’s Outline of Issues for Pre-Hearing Briefing
Page 1 of 9




point of non-diversion to Walker Lake. As stated in the remarks section of Application 80700,
NFWF is committed to ensuring that the change requested in Application 80700 is accomplished
without conflicting with existing water rights.

On August 31, 2011, the State Engineer held the first pre-hearing conference in the
matter of Application 80700. At that first pre-hearing conference, NFWF, various Respondents,
and representatives of the State Engineer discussed, among other things, various legal issues
which may be appropriate for resolution prior to a full evidentiary hearing on the Application.
See Transc. (Aug. 31, 2011).

This outline of issues is intended solely for the purpose of providing the parties and the
State Engineer with NFWE’s view of predominantly legal issues which should be resolved by the
State Engineer prior to a full evidentiary hearing. These issues have the potential to render a full
evidentiary hearing unnecessary because they could theoretically result in rejection of App.
80700 on purely legal grounds. It is therefore in the interest of everyone involved to resolve
such issues prior to a full evidentiary hearing in order to prevent the expenditure of both time and
resources necessary for a full evidentiary hearing if the Application risks denial on purely legal
grounds. NFWF also comments here briefly on several issues brought up by parties who
submitted comment letters or filed protests against App. 80700 where questions have arisen over
the scope of the issues to be addressed.

NFWF therefore proposes that the State Engineer order pre-hearing legal briefing in the
nature of summary judgment on the following issues and protest grounds raised by various
protestants:

a. whether the State Engineer should postpone his decision on App. 80700 pending

the outcome of the long-standing, yet still in its infancy, pending Walker River
Decree litigation;
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whether NFWF has legal authority to change the water rights as requested in App.
80700 under both the Walker River Decree and according to the enabling
legislation for the Walker Basin Restoration Program;

the issue of the State Engineer’s power to order that private negotiations between
NFWF and the Walker River Paiute Tribe (WRPT or Tribe) be held in public or
that the parties to the negotiation be required to allow the participation of non-
parties;

the issue of NFWF’s conditional offer to withdraw and permanently retire
approximately 646.16 acres of supplemental groundwater rights if App. 80700 is
approved and survives all possible judicial review or appeals;

whether there is a need for additional hydrological and/or environmental studies
beyond those to be undertaken with the ongoing UNR-DRI Walker Basin Model
and the USGS Lower Walker River Model;

how to satisfy the “one-year rule” for State Engineer action on water rights
change applications.

OUTLINE OF ISSUES FOR PRE-HEARING BRIEFING

Pending Walker River Decree Litigation

Protestants U.S. Board of Water Commissioners (USBWC), Walker River Irrigation

District (WRID), and the Walker River Paiute Tribe (Tribe) each suggest in their protests that the

State Engineer should postpone action on Application 80700 until the resolution of pending

litigation in the federal Walker River decree court. There are at least two such pending cases, the

oldest of which was initiated on or about March 18, 1992, and is, in a nutshell, the effort by the

Tribe to establish additional decreed water rights for the Tribe’s reservation. See Walker River

Paiute Tribe v. Walker River Irrig. Dist., 3:73-CV-127, In Equity C-125-B (D. Nev). The other

pending Walker Decree litigation was initiated on October 25, 1994, by Mineral County and

seeks intervention in the Walker Decree for the purpose of obtaining Walker Decree water rights

for the benefit and restoration of Walker Lake. Mineral Co. v. Walker River Irrig. Dist., 3:73-

CV-128, In Equity C-125-B (D. Nev.). Both proceedings have never reached the merits because
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the last two decades have been consumed by service of process regarding the proceedings on
holders of Walker River decreed water rights and holders of other water rights in the Walker
River Basin that could be affected.

NFWF proposes that this is an appropriate issue for pre-hearing briefing and an interim
order from the State Engineer. If the State Engineer is inclined to stay action on App. 80700
pending the resolution of decades-old, but still pending, litigation before the Walker River
Decree court, then that decision should be made by the State Engineer prior to asking NFWF and
the Protestants to devote considerable resources to preparing for an evidentiary hearing.
NFWEF’s position is that the pending federal Walker Decree court litigation should not serve as
the basis for postponing action on App. 80700 because change approvals involving acquired
Decree water rights (whether acquired by purchase, lease, donation or court order) will need to
be part of any eventual resolution of the pending litigation and should not bé treated as a special
category because of that litigation. Further, that litigation is likely to continue to drag on, at the
best, for many more years.

We also point out that if the action on App. 80700 is stayed pending the outcome of that
Walker Decree Court litigation, then due process and logic would compel the conclusion that any .
and all other change applications concerning waters of the Walker River should also be stayed
and held similarly in abeyance.

B. Authority of NFWF to Undertake Walker Basin Restoration Program

The USBWC (in its July 15, 2011 comments to the State Engineer on App. 80700) has
espoused the argument that NFWF may not have authority to operate its Walker Basin
Restoration Program—one major goal of which is restoration of Walker Lake through the

purchase (from willing sellers) and transfer of water rights intended to be used for instream
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purposes in both the Walker River and ultimately to Walker Lake—because the Walker River
Decree may prevent the transfer of decreed water rights outside of the Walker River Basin.
Apparently, USBWC’s position is that Walker Lake is outside of the Walker Basin and therefore
transfers of water rights to Walker Lake would be in violation of the Walker River Decree, and
thus outside of NFWEF’s authority under the Walker Basin Restoration Program. See Transc.
(Aug. 31,2011) at 38.

The USBWC has also explained that it believes the manner and place of use applied for
in App. 80700 are unduly broad and may therefore be inconsistent with the stated purpose of
NFWEF’s water rights acquisition efforts as provided for in the Walker Basin Restoration
Program. This issue can be resolved simply by noting that section 208(a)(1) of Public Law 111-
85 established the Walker Basin Restoration Program “for the primary purpose of restoring and
maintaining Walker Lake...consistent with protection of the ecological health of the Walker
River,” and that Application 80700 is fully consistent with both purposes.

In any event, the notion that Walker Lake is not properly considered to be in or part of
the Walker River Basin is absurd, and begs the question: where does all non-consumed water in
the Walker River ultimately end up? If the State Engineer takes this argument seriously at all,
then NFWF proposes that it is an appropriate issue for pre-hearing briefing and an interim order
from the State Engineer.

The same goes for the argument that the place and manner of use applied for in App.
80700 is “overly broad” and thus beyond NFWF’s authority as set forth by Congress. If the
State Engineer takes this argument seriously at all, NFWF is eager to set the record straight on

this issue and suggests that pre-hearing briefing and summary judgment is the appropriate place
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to determine whether the use of water requésted under App. 80700 is consistent with the stated
purposes of the Walker Basin Restoration Program.

C. NFWF-Tribe Conveyance Agreement and USGS Lower Walker River Model

Several Protestants appear to argue that the Conveyance Agreement for conveyance of
water rights across the Walker River Paiute Reservation, which is currently being negotiated by
the Tribe, the United States and NFWF, should be conducted in public, potentially with the
participation of any and all who wish to have a say in the agreement among these three parties.
USBWC has also raised issues related to the NFWF-Tribe Conveyance Agreement and alleged
but unspecified potential impacts and/or interference with the Tribe’s decreed water rights.

NFWEF’s position is that the State Engineer has no authority or jurisdiction to order
NFWF, the BIA and the Tribe to include any other parties in their private negotiations. The
Conveyance Agreement will govern the conveyance of the subject water below the USGS
Wabuska Gage on the lower Walker River, i.e. through the Walker River Indian Reservation,
which is at the extreme lower end of the Walker River and below any and all points of diversion
for any and all decreed water rights except for the Tribe's. It is legally, factually, and practically
unlikely, if not impossible, for the outcome of the negotiated Conveyance Agreement to conflict
with any existing upstream water right, either of any current Protestants to Application 80700 or
any other holders of water rights upstream of the USGS Wabuska Gage.

The same holds true for the efforts of the U.S. Geological Survey to create a working
model of the Lower Walker River. That model pertains only to the Lower Walker River from
the Wabuska Gage down to Walker Lake, and is therefore not relevant to any upstream water
rights of any of the current Protestants or any other holders of Walker River water rights because

all other water rights have points of diversion above the USGS Wabuska Gage. The USGS
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Lower Walker River model is therefore only relevant to the potential NFWF-Tribe Conveyance
Agreement, and should not be treated itself as a necessary precursor to an evidentiary hearing in
this matter.

For the reasons summarized above, NFWF believes that the time and place for review of
a Negotiated Conveyance Agrveement by other parties, and the relevance of the USGS lower
Walker River model, are appropriate issues for pre-hearing briefing and an interim order from
the State Engineer.

D. NFWEF’s Voluntary Abandonment/Retirement of Supplemental
Groundwater Rights.

Pursuant to Application 80700, NFWF will voluntarily abandon and permanently retire
certain supplemental groundwater rights upon the ruling, if any, granting Application 80700
becoming final and no longer subject to appeal. At the First Pre-Hearing Conference, NFWF
provided a table of the specific supplemental groundwater rights that it will abandon and retire
upon the event of that finality. See Exhibit #4 (on file with State Engineer). Protestant WRID
raised an issue regarding the various statutory factors for application approval that the
retirement/abandonment of supplemental groundwater rights may relate to or affect, in addition
to the public interest. It is not clear to NFWF what more, if anything, is useful on this topic.
NFWF’s commitment to retire can be made a condition of proof of beneficial use, and the effects
of doing so can be quantitatively evaluated through appropriate use of the UNR-DRI model (see
next section).

E. Need for Additional Hydrologic or Environmental Studies

Various Protestants have raised the issue of the necessity of additional hydrologic or

environmental studies pursuant to NRS 533.368. If the State Engineer is inclined to consider this
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protest ground, NFWF suggests it should first be the subject of pre-hearing briefing to determine
whether and how such studies could possibly be necessary in addition to the comprehensive
effort already underway, i.e. the Univ. of Nevada-Reno/Desert Research Institute Walker River
Model (UNR/DRI Model).! If additional studies were to be required, it would certainly affect
the timing of any evidentiary hearing. NFWF does not see the need for any additional studies of
the Walker River Basin pursuant to NRS 533.368 beyond those underway with the UNR-DRI
Model which will be used as part of this proceeding.

At the First Pre-Hearing Conference, NFWF suggested that, upon receipt of additional
necessary information from WRID and subsequent incorporation into the UNR/DRI Model, the
preparers of the Model would be able and willing to provide an informal information session and
demonstration of the Model. See Transc. (Aug. 31, 2011) at 20. That suggestion and offer still
stands.

G. The “One-Year Rule” for State Engineer Action on Application 80700.

As brought to light at the First Pre-Hearing Conference and by NFWF’s September 30,
2011 Authorization to Postpone Action on App. 80700, there will likely be an issue regarding
NRS 533.370(2) and Walker Decree Rule 6.1, both of which require that the State Engineer act

on App. 80700 within one year (although the starting date for the running of one year according

! The UNR/DRI Model is a work-in-progress that has been underway for several years. It
is a comprehensive model of the Walker River Basin from the headwaters, through Smith and
Mason Valleys all the way down to the Wabuska Gage. Numerous interested parties, including
the majority of the Protestants or their representatives, have participated in the water group
meetings during the development of the Model, including being afforded individual briefing
sessions with UNR/DRI engineers and scientists who are developing and operating the Model.
There have been seven meetings of the water group since January 2010, which were attended by
representatives of the State Engineer’s Office, WRID, USBWC, WRPT, Bureau of Indian
Affairs, Nevada Department of Wildlife, NFWF, U.S. Geological Survey, Walker Lake Working
Group (local citizens group advocated for restoration of Walker Lake), Mason and Smith Valley
Conservation Districts, and the U.S. Fish and Wildlife Service.
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to Nevada statute is considerably different than the starting date according to the Walker Decree
Rules & Regulations). Because it is clear that it will not be possible to act on App. 80700 within
one year of the date it was filed, action on App. 80700 must be extended for a reasonable time,
such as six months, so that both time and resources become available for the State Engineer to
hold an evidentiary hearing, make factual and legal findings, and issue a ruling. How this may
be handled in the face of requirement that all parties consent to postponing action where an
application has been protested may also be an appropriate matter for either briefing or an interim
order in this matter.
III. CONCLUSION

As explained at the First Pre-Hearing Conference, NFWF believes that the issues outlined
above may be necessary and appropriate for pre-hearing briefing and an interim order from the
State Engineer in the nature of summary judgment. Further, NFWF suggests that briefing can be
qccomplished, after the State Engineer determines which issues are appropriate for such
treatment, by an order requiring simultaneous filing of briefs by the parties on a date certain,
followed by simultaneous filing of response briefs by the parties within 30 days, or at some other

date certain as established by the State Engineer.

Dated this @ M( day of 0&‘)%&!&( ,2011.

WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP

f/\)/wﬁ

Don Springmeyer, Esq.
Christopher W. Mixson, Esq

Attorneys for Applicant National Fish & Wildlife Foundation
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I certify that I am an employee of the law office of Wolf, Rifkin, Shapiro, Schulman and
Rabkin, LLP, and that on this date I caused to be served by U.S. mail, postage prepaid, a true an
correct copy of the foregoing SUBMISSION OF APPLICANT NATIONAL FISH &
WILDLIFE FOUNDATION OF OUTLINE OF ISSUES FOR POTENTIAL PRE-

HEARING BRIEFING on all those persons and entities listed on the following Service List.
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Backtrack, LLC
Gary J. Garms
P.0.Box 170

Smith, Nevada 89430

Bale Counter Inc.
Gary J. Garms
P.O.Box 170

Smith, Nevada 89430

Berrington Custom Hay
Hauling & Transportation Inc.
7 Miller Ridge Rd.
Wellington, Nevada 89444

Bureau of Indian Affairs-Western Region

Bryan Bowker, Regional Dir.
2600 N. Central Avenue, 4th floor
Phoenix, Arizona 85004

Campbell Canal Co.

c/o Rife and Associates
David Sceirine, President
22 Hwy 208

Yerington, Nevada 89447

D & GW Ditch Co.

Louis Scatena, Secretary
1275 Hwy 208
Yerington, Nevada 89447

Damian Ltd

Anthony B. Varni, Vice President
P.O. Box 778

Hayward, California 94543

Eddie R. and Theresa Snyder Trust
Eddie R. Snyder, Trustee

P.O. Box 550

Yerington, Nevada 89447

Eufrazia, LLC

Lucy A. Rechel, Managing Member
P.O. Box 550

Yerington, Nevada 89447

Service List

G & H Mutual Ditch Co.
Joseph Sceirine, President
P.O. Box 550

Yerington, Nevada 89447

GDA Degree, Inc.
Gary J. Garms

P.O. Box 170

Smith, Nevada 89430

Greenwood Mutual Ditch Co.
Joseph Sceirine, President
P.O. Box 550

Yerington, Nevada 89447

High Sierra Garlic

Mr. Jerry Rosse

P.O. Box 106

Wellington, Nevada 89444

Jackaroo LLC

Gary J. Garms
P.O.Box 170

Smith, Nevada 89430

LJ Land, Limited

Lucy A. Rechel, Managing Member
P.O. Box 550

Yerington, Nevada 89447

Mickey Mutual Ditch Co.
Joseph Sceirine, President
P.O. Box 550

Yerington, Nevada 89447

Nevada Farm Bureau Federation
Doug Busselman

2165 Green Vista Dr., Suite 205
Sparks, Nevada 89431

Sciarani Ditch

Paul Sciarani

26 Sciarani Rd.
Yerington, Nevada 89447




Settelmeyer-Rosse Ranch Management, LL.C
P.O. Box 106

Wellington, Nevada 89444

Certified Mail

Six-N Ranch, Inc.
Richard B. Nuti

P.O. Box 49

Smith, Nevada 89430

Snyder Livestock Co.
Lucy A. Rechel, President
P.O. Box 550

Yerington, Nevada 89447

Spragg-Woodcock Mutual Ditch Co.
Jim Snyder, Secretary
P.O. Box 550

Yerington, Nevada 89447

Straggler LLC

Gary J. Garms

P.O. Box 170

Smith, Nevada 89430

Tunnel Ditch Co.

Louis Scatena, Secretary
984 State Rte. 208
Yerington, Nevada 89447

U.S Board of Water Commissioners
Jim Shaw, Water Master
410 N. Main Street
Yerington, NV 89447

Walker River Paiute Tribe
Melanie 1. McFalls, Tribal Chairperson
P.O. Box 220

Schurz, Nevada 89427

Gary M. Berrington
7 Miller Ridge Rd.
Wellington, Nevada 89444

Peter A. Fenili
P.O.Box 3
Smith, Nevada 89430

Kari D. Garms
P.O.Box 170
Smith, Nevada 89430

Gary J. Garms
P.O. Box 170
Smith, Nevada 89430

Gary G. Garms
P.O.Box 173
Smith, Nevada 89430

Toni J. Garms
P.O.Box 170
Smith, Nevada 89430

Garmsland Limited LLC
Gary J. Garms

P.O.Box 170

Smith, Nevada 89430

Newhall Mutual Ditch Co.
Darrell E. Pursel, President
42 McKenzie Lane
Yerington, Nevada 89447

Louis Scatena
1275 Hwy 208
Yerington, Nevada 89447

David Sceirine
P.O. Box 239
Yerington, Nevada 89447

Joseph Sceirine
P.O. Box 1013
Yerington, Nevada 89447




Bill Carlson
7123 Franktown Rd.
Washoe Valley, Nevada 89704

Woodburn and Wedge
Gordon H. DePaoli

6100 Neil Road, Suite 500
Reno, Nevada 89511

Nichol Merritt Ditch Co., Inc.
Glenn Sciarani, President

150 Densmore Lane
Yerington, Nevada 89447

Linda K. Rhodes
3320 Sandra Drive
Reno, NV 89503-3835

Jim and Bunny Snyder
P.O. Box 550
Yerington, Nevada 89447

Chris Watson, Attorney

U.S. Department of the Interior
Office of the Solicitor

Division of Indian Affairs

Mail Stop 6513

1849 C St., NW

Washington, DC 20240

U.S District Attorney
District of Nevada

100 W. Liberty St., Suite 600
Reno, NV 89512

George N. Benesch

Attorney at Law

190 West Huffaker, Suite 408
Reno, Nevada 89511

Paul Sciarani
26 Sciarani Rd.
Yerington, Nevada 89447

Walker River Irrigation District
Kenneth Spooner, Manager
P.O. Box 820

Yerington, Nevada 89447

Board of County Commissioners
Lyon County Nevada

27 South Main Street

Yerington, Nevada 89447

City of Yerington

Mayor George Dini

102 South Main Street
Yerington, Nevada 89447

California Water Resources
P.O. Box 942836
Sacramento, CA 94236-0001

Law Offices of Wes Williams, Jr.
P.O. Box 100
Schurz, NV 89427

Karen A. Peterson, Esq.
P.O. Box 646
Carson City, NV 89702

Nevada Division of Wildlife
1100 Valley Rd.
Reno, NV 89512

Law Offices of Linda A. Bowman
Linda A. Bowman

10900 Dryden Lane

Reno, NV 89511-6549




